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WARNER, J.

Appdlant was terminated from employment
with Pam Beach County after proceedings before
a pre-termination conference panel convened
pursuant to county ordinance. Appellant objected
to the closing of the pand’s deliberations, claiming
that the Government-in-the-Sunshine Act required
the panel’s ddiberations to be public. We agree
and reverse.

Appdlant was employed as a senior secretary in
the Senior Services Divison of the PAm Beach
County Department of Community Services. In
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1998 she was cdled before the Grievance
Committee for violation of County Merit System
Rules. After a hearing before the committee,
which was not noticed to the public, the committee
excluded appellant from its deliberations and
ultimately recommended a three-day suspension.

In 2002, appellant was served with a notice of
intent to terminate her employment for a second
violaion of County Merit System Rules. Prior to
her termination, a conference was held before a
pand consisting of her department head and
representatives of the Personnel Director and the
Director of the Office of Equal Opportunity. The
letter informing her of the hearing stated:

The Director of Employee Reations and
Personnel and the Director of Equal
Opportunity, or their representatives, will attend
this conference as neutrals and will assist in
arriving at a fina decision as to whether to
terminate your services or substitute some
modification.

If the joint decision of the conference panel isto
uphold your discharge, you still retain theright to
appedl. ... If you are not discharged, you will
be informed as to any aternate action agreed on

by the panel.

(Emphasis added). During the hearing, appellant
was questioned by members of the panel, and her
attorney questioned appellant’s supervisor and
another witness. The panel then instructed
appellant and her attorney to leave the room while
they ddiberated as to whether the proposed
termination action should be upheld or modified.
Pursuant to the county rules, the department head
made the fina decision to uphold the
recommended termination.

After her termination, appellant filed a complaint
for declaratory judgment and injunctive relief



against the county, claiming that it violated the
Government-in-the-Sunshine Act by failing to
provide public notice of the pre-termination
conference and by deliberating in secret. She
requested the court declare her termination null
and void, order the county to reinstate her, and
enjoin the county from conducting further pre-
termination conferences in violation of the
Sunshine Act.

Both appellant and the county filed motions for
summary judgment. After filing her motion for
summary judgment, appellant was alowed to
amend her complaint to alege a violation of the
Sunshine Act with respect to the Grievance
Committee hearing in 1999. At the hearing on the
motions, the county requested that its motion for
summary judgment include this amended count
because the Sunshine Act issues were the same
for both counts.

In the county’ s motion for summary judgment, it
claimed that the employees who ddiberated with
the department head regarding appellant’s
termination did not constitute a committee or panel
under the meaning of the Sunshine Act. Attached
to the motion were three affidavits. The County
Administrator swore that he had the sole power to
terminate employees and delegated this
responsibility to the head of the department where
the subject employee is assigned. The department
head's affidavit averred that he was designated by
the County Administrator to attend the pre-
termination conference, and it was he that made
the decision to terminate appellant. While the
department head did discuss the county’s
recommendation to terminate her with the other
county employees present at the hearing, their
input was soldy advisory, as he retained sole
authority on the issue of termination. A third
employee claimed that she was present at the
conference and, after appellant |eft the room, “a
short discussion ensued regarding the evidence
and argument presented.” She claimed that a vote
was not taken on the recommendation because the
department head held the sole authority to decide

whether to terminate appellant.

After hearing the argument on the motions, the
court ruled in favor of the county, finding the
Sunshine Act inapplicable to the personnel matters
under the direction of the County Administrator.
It aso determined the Sunshine Act was
ingpplicable because the members of the
conference panel and the grievance committee
were not public officials. Appellant has appeaed
these rulings.

The Pdm Beach County Charter states, “[t]he
executive responghilities and powers of the
County, as authorized by the Board of County
Commissioners, shal be assigned to and vested in
a County Administrator [who] shall be appointed
by and serve at the pleasure of the Board of
County Commissioners.” Palm Beach County,
Fla, Charter art. I, * 2.4. Pursuant to the Palm
Beach County Code, the County Administrator
shdl “[sluspend, discharge or remove any
employee under the jurisdiction of the board of
county commissioners pursuant to the procedures
adopted by the board . . . .” Pam Beach County,
Fla, Code Chapter 2, art. 1l, " 2-20; see also
Pdm Beach County Merit System, 1.02D (stating
“County Adminisirator shall select, appoint,
employ, suspend, or remove any employee under
the jurisdiction of the Board of County
Commissioners pursuant to any and all procedures
adopted by the Board and in accordance with . . .
the Merit System Rules’). Thus, the County
Administrator has the sole power to suspend or
terminate employees of the county.

Pursuant to the charter, the Board of County
Commissioners passed an administrative code
“provid[ing] apersonnel system based on the merit
system principle [including] a procedure for
hearing terminations and other disciplinary actions
for al County employees.” Charter, art. |1, § 2.4.
The County Merit System Rules require that prior
to termination, notice shall be provided informing
the employee as to the reason for the proposed
termination and the date, time and location of the



pre-termination conference.  See Meit System
7.05 A.1. A “Pre-termination Conference shall be
conducted by the Department Head or designee,
with the Personnel Director and the Director [of
the] Office of Equa Opportunity or their
representatives present. Id. a A.2.  “[T]he
purpose of the conference is to hear the
employees side of the charges to protect the
employee from erroneous or arbitrary adverse
action. After considering al the evidence, the
Department Head or designee shall decide
whether to affirm the recommendation to
discharge the employee or take other action as
deemed appropriate.” 1d. According to these
provisions, the County Administrator’s power to
terminate  employees is delegated to the
department head or his designee. After the three
member pane hears the evidence presented at the
conference, it is up to the department head to
determine whether to terminate the employee.

The critical issue in this case is whether the
pand that deliberated on the subject of appellant’'s
discipline and termination was a “board” or
“commission” within the meaning of the Sunshine
Act. Section 286.011(1), Florida Statutes (2002),
provides:

All meetings of any board or commission of any
state agency or authority or of any agency or
authority of any county, municipal corporation,
or political subdivision, except as otherwise
provided in the Constitution, at which official
acts are to be taken are declared to be public
meetings open to the public at al times, and no
resolution, rule, or forma action shall be
considered binding except as taken or made at
such meeting. The board or commission must
provide reasonable notice of al such meetings.

In Wood v. Marston, 442 So. 2d 934 (Fla. 1983),
the court examined the Sunshine Act in connection
with a clam that a search committee for a new
law school dean was subject to the act, and its
meetings were required to be public. There, the
power to appoint a dean was vested in the

president of the university subject to a provision of
the university constitution that required the
president to consult with a committee of the
college faculty in making the appointment. See
442 So. 2d at 936-37. Nothing, however, required
the president to make the selection from
recommendations of the panel. Seeid. at 937.

The court noted that the search committee had
both a “fact-gathering” role in the solicitation and
compilation of applications and a decision-making
role in determining which applicants to reject from
further consideration. “In deciding which of the
applicants to reject from further consideration, the
committee performed a policy-based, decision-
making function delegated to it by the president of
the university through the faculty as awhole.” Id.
at 938. The court held that application of the
Sunshine Act depended on the decision-making
nature of the act performed, not the make-up of
the board or its proximity to the final decisiona
act. See id. a 941. Where the board or
committee, regardless of its make-up, is delegated
decision-making authority by a public official, its
meetings and deliberations are subject to the
Sunshine Act. See id. However, specificaly
approving Bennett v. Warden, 333 So. 2d 97 (Fla
2d DCA 1976), the court held that where the
meetings were not decision-making in nature but
were held for the purpose of “fact-finding” to
assist a public official in the execution of his or her
duties, the public officia’s consultation with staff
or others is not subject to the Sunshine Act. See
id.

These principles were applied in Cape
Publications, Inc. v. City of Palm Bay, 473 So.
2d 222 (Fla. 5th DCA 1985), where the court
considered whether the Sunshine Act applied to
the selection of a police chief. The city manager,
who had sole authority to hire the chief, asked a
group of individuals including the city attorney,
personnel director, and two law enforcement
personnel from other jurisdictions to attend the
interviews of prospective candidates to ask
guestions of a technical nature and offer their



comments so that the city manager would be
better informed regarding his selection of the
police chief. See 473 So. 2d at 223. The record
showed that the group was delegated no authority
and merely assisted the city manager in making his
decision.

Reviewing Marston and other cases, the court
concluded that in each of the cases where the
courts hdd the Sunshine Act applicable, the
committee or panel had been delegated some
decison-making authority.  For instance, in
Krause v. Reno, 366 So. 2d 1244 (Fla. 3d DCA
1979), a case aso involving a city manager
seeking to hire a police chief, the public official
had delegated to an advisory committee the task
of screening applicants and recommending the top
four or five to the city manager. See 473 So. 2d
at 224. Thus, the city manager had delegated at
least some decision-making authority to the
advisory committee.

In Cape Publications, the court distinguished its
facts from these prior cases. It reasoned,

[ulnlike Krause, this group did no screening,
conducted no inteviews and made no
recommendations to the city manager. Those
tasks were performed by the city manager who
was present at each interview, and who
requested the group only to provide him with
facts, through questioning and comments, such
as would assist him in the execution of his
duties. No decision-making was involved in the
committee function. If there had been such
decison-making function, then the Sunshine
Law would apply even if al members of the
group were city staff, because it is the nature of
the act to be performed, not the make-up of the
group, that determines the application of the
Statute.

Id. at 225.

Cape Publications was relied on by our court
in City of Sunrise v. News & Sun-Sentinel Co.,

542 So. 2d 1354 (Fla. 4th DCA 1989). There, we
held that the mayor, who had the sole authority to
suspend or remove employees, was not required to
comply with the Sunshine Act when meeting with
an employee and the employee's supervisor
regarding discipline of the employee. See 542 So.
2d at 1356. Because there was no delegation of
the mayor’'s authority to any other body, the
meeting was not required to be public. Seeid.

Applying these principles to this case, we
conclude that the pre-termination panel constituted
a “board” or “commission” because it exercised
decision-making authority. While in this case the
County Administrator had the sole authority to
discipline or terminate county employees, he
delegated that authority to each department head.
The department head in charge of appellant’s pre-
termination conference chose to share this
authority with the other members of the panel. As
the panel exercised a decision-making function, a
“board” or “commission” within the meaning of
the Sunshine Act was formed. Thus, the
ddliberations of the panel should have been
conducted in the sunshine.

When termination of an employee is considered,
the administrative code of the county requires a
pre-termination conference. The department head
conducts the conference with the Personnel
Director and the Director of the Office of Equal
Opportunity, or their designees, present. The
conference is informa, athough the affected
employee may bring an attorney to the hearing.
Section 7.05 A.2 of the County Merit System
Rules further provides that:

The Department Head or designee will explain
that the purpose of the conference is to hear the
employee’'s side of the charges to protect the
employee from erroneous or arbitrary adverse
action.

After considering al the evidence, the
Department Head or designee shal decide
whether to affirm the recommendation to



discharge the employee or take other action as
deemed appropriate.  The employee will be
informed at the conference of the action to be
taken. . . . The discharge will be effective
immediately.

Nowhere in the rules is any decision-making
authority delegated to the committee as a whole.
Nevertheless, whether intended by the Board of
County Commissioners or not, the department
head deliberated with the panel to determine
whether to terminate appellant. This was his
intent, as set forth in the letter notifying appellant
of the pre-termination conference. He informed
gppellant that the two representatives will attend
this conference as “neutrds.” The letter further
states that if the “joint decision of the conference
panel is to uphold her discharge,” appellant may
gpped. While the letter describes a delegation of
authority to the panel to terminate appellant, the
affidavits filed on behalf of the county indicate that
no joint decision was made. Nevertheless, the
affidavits suggest consultation and advice. We
see little digtinction between *“advice” and
“recommendations’ in the context of this pre-
termination pandl. It appears to us that the
conference panel assists in determining whether to
terminate an employee. Therefore, they
participated in the decision-making authority
delegated to the department head, and their
meeting was subject to the Sunshine Act.

With respect to the Grievance Committee
hearings, we hold that these are also subject to the
Sunshine Act, because the Grievance Committee
isthe final hearing body for dl matters determined
to be grievances and exercises the authority to
uphold, modify, or deny any grievance. See Merit
System 7.06 A.5.a Under the County Merit
System Rules, the Grievance Committee clearly
exercises decision-making authority, and therefore
there is no question that this committee falls within
the ambit of the Sunshine Act. See Marston, 442
So. 2d at 941.

We therefore reverse the final summary

judgment of the trial court and remand for further
proceedings consistent with this opinion, including
a determination of remedies available to the
appellant for both violations of the Sunshine Act.

GROSS and HAZOURI, JJ., concur.
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