AN THE CLRCUOLY COUKRLY FUR THE TWELFTH JUDICIAL CLlRCULL
IN AND FOR SARASQOTA COUNTY, FLORIDA

BDR IKVESTMENTS, L.L.C., a Flarida

limited liahility company, and
ROTIWNEY FRRERS

Petitionera,

vE, Case No., 2002-C3-165%31-NC
Division: &

SARASOTA COUNTY, FLORIDA, a political
subdivizgion of the State or florida,

and THE EQaRD OF COUNTY COMMISSIONERS
DF SARASOTA OUNTY, FLORIDA,

Regpondents. /

PETITIONER’S REPLY TO SARASQOTAE COUNTY'S RESPONSE TO
PETITION FOR WRIT QOF CERTIORARI

I. INTRODUCTION

At The oucser, it ls dwporlanl fur Lhiis Courl Lo oapole thatb the
Coun-y makes lirvtle attempt to address the subatantive arguments
raised in the Petition for Writ of Certiorari, spending much of its
regspongs on a recitation ol the 1MCOrract £Cops O review, ftandard
of review and relatiwe burdens of the parties to a cerbiorari
acticn, As will be described in detail beleow, the County's cntire
response is premised on a grogs misstatement of the governing case
law. Further, the County’'s arguments are premised solely on fazots
and opiniens that are inaccurate and find no support in the record.

TT. SCOPE AND STANDARD OF REVIEW

Initially, the County takes issue with the scope of review as
described by the Petitioners, arguing that the Circuit Court is
empowered eonly to C“conduct a circumscribed review of the

proceedings and the record to 2ee if there has been a ‘miscarriage



of justice, nulliing woroe. ' {(Coulaly o Respouums al p. 5. The
County's recitation of the scope of review ig incorrect.

211 of the cases cited by the County describe the scope of
Tevisw 1l gecond-rilelY CSertlararl pr@ceedings challenging the
decision of the Cirouvit Court in the District Court of Appeals. In
fact, the holdings cited by the Ceounty dezcribe in destail the
digtinclLion between Lhe gcope of review appliceble Lo {irst-tier
pertiorari review of the Circuit Court asg apposed to the scope
applicakle to second-tier certiorari review by the District Court.
The County has set forth the scope of review applicable to second-
tier certigrari as applicable to this Courc's review and has
tailorec its entire argurent to this misstated scope of review.

The Broward County. v. O.B.V. Tnternaticonal, Itd., 787 So.2d

838 (Fla. 2001) decision cited by the County dees rot, as the
County suggests, hold that the circult court’sa review is limiced fo
"halt [ing] tlke miscarriage of justice, nothing more.® Id4. at B4z,
Rather, ths §.B.V. court compared the two levels of review, finding
that it is the review by the District Court that is limited to
halting <he miscarriage of Jjustice, with =zhe &.B.V. court
coneluding that “first-tier certiorari review is...akin in many
respects to a plenary appeal.” Id.

Tke County next attempts to pervert the "africt scrutiny”
standard of review ia zoning cases as establishad by the sewinal

and oft cited decision of Board of County Commiscs’oners of Brewvard

Tounzy . Snyder, 627 So.2d 475 (Fla. 1%93). The <County has




suqoestec that the "sStrifl scrutliny” skdndard =ppliss Lo ouly ooas
of the issues to be reviewed, “whebther the decisicn [below] ie
consistent with the comprehensive plan.” (County’s Response at p.
8). This argument finds no suppert in the cases citad.

Tnilially, che Snyder ceourt ana’yzed whether the Beard’'s
acticn denying the landowner's requssted rezoning was legislative,
in which cazes the deferential “fzirly dzbatable* standard would be
applicable, or was guasi-judiclial, in which cese a more stringent
etandard of review was appropriate. Tne court concluded that
rezoning decigsisns were guasi-judicial in nature and that in
reviewing such decisions, "[wle alsc agree with the court helow
that ths review is subject to strict scrutiny.” Id. at 474-275.
The County's attfempt te limit the standard to one specific portion
of the inguiry dees not fird support in any of the cases cited.
The County's incredible suggestion that this Court should apply a
daeferential stangard i reviewinyg rercning decisilons by the County
and that the petitioner must prove vonsistency of the.request with
the County’'s comprehensive plan based cn a ™“strict scrutiny”
standard “lies in the face of the Snyder heolding. ' !

III. TEE FESPONDENTS DENIED THE PETITICHNERS DUE PROCESS AND
DEPARTED FROM THE ESSENTIAL REQUIREMENTS OF THE TLANW.

The Palitioners contend that the ERespondents wviolated
Petitiomers’ due process rights and departed from the essential
requirenents of the lsw by basing the denial of the rezcning on the

provisions of the County's nsw "2050 Plan®, a plan which was nol in

LY ]



=effect at the time of the declslon, is uwl in =[lecl and mway naver
Le jn affect. Specifically, the Board focused the vast majority of
ite diseussion and questioning on the consistency of the rezoning
requested with the perceived Uspirit” and "intentT- ol he 2030
Plarn, indicatinsg that it was not the desire of several membhers of
the Board to permit rezonings of properties =zoned ag QUR to QUE-1
in light of the fact that the 2020 plan permits OUE-1 zoned
properties to ke developed as 2 vronservation Subdivisicon” with a
density borus. (A. Tab 2, pgs. 17-22, 70-7%, 7§-84, 87, 108-114].
The County has made no argument with regard to this denial of due
procass and ¢lear departure frem the essential reguirements of the
1aw. In faclt, th= Ccunty has admitted that the 2050 Flan was a
reason Lor the denial. . (County’s Response at p. 21; .

vI. THE RESPONDENTS DEPARTED FRUM THE ESSENTIAL. REQUIREMENTH OF
LAW BY BASING THE DENIAL OF THE REZONING ON IMPROPER CRITERIA.

The Petitiopers contend thal Lhe Couuky Jepevted Erem the
essential reguiremencs of the law by basing their dernial of the
rezoning on irapplicable and purely subjective criteria. nder toae
Snyder decision, the Pebitioners' burden wasg met  once Llsy
demonstrated that the requested rezoning was 1) conaistent with the
comprehensive wlan and 21 complied with all of the procedural
requirementa of the zoning ordinance., The FPetitioners’ burden of

cstablisking consistency with the Comprehensive Plan wag met with

the following findings oy the County’s own Plannirg; Commission:



1. T'he propoSed chaoge would ol lee conbratry to Ehie lend usc
olan and would not have an adverse effect on the
Comorehensive Plan;

LI

17. &1l procedural regquirementa of Sarzscra County Ordinance
Mo. 75-38. Section 21, pertaining to amendments, have
been met =nd gatistied. (AL Lab L, P. £9). ienphagls
added)

These fevorzble findings, combined witk numercus and Favarable -
findinme by mamhers of the County'sz professional staff, are
competent substantial evidence to support and compel the granting
of Lhe PFetiticners' regoning regquest. See__e.g., Allapattah

Communircy wr  cirw of Miami. 379 S5.24 387 {Fla. 2rd DCA 15807) ,

The County argues, again citing the improper standard oI
review, that "[tlhc regquested rezoning was not strictly consistent
with the County’o compzehensiwve plan, and tnerefore the Petitionsrs

Aever zatisfied their initial burden.” {County’s Response at E.

11; citina, Martin County v. Section 23 Ttnrship, Ltd., 676 So.2d

nsi (Tla. 4" DCA 1596)). Doopite tho County’e implicsarinn rhar the
rezoning requasted by the Petiticncrs in the instant case 18

analogous teo the comprehensive plan amendment proposed by the

petitioner in Martin Lounty, Lle Marlbdn Counby cours wao garcslful to

draw a distinction between the comprehensive plan amendmert
process, which was legislative and =zubidect to the fairly dehatable
test, and guasi-judicial matters like rezonings, whivh eogsnder

striect scrutiny of the Board's action. Id. at 535.

The County then argues that the petitioners did not prove that

tLhe proposed resoning was cemsigtent with cha romprehensive plan,



citing provisiens or Lhe compreieusive plan that che Ceounky
attorney now believes demonstrate an incongistency. At the outsst,
thie Court sheould be mindful of che fact thas isoues not raised
befara =he Doard of County Commissionsrs qre LOL picssrved for

appellate purposes. 5See e.9.. Keash v. Yousef, 2002 Fla. App.

LEXIS 5450 (Fla. S DCA 2002} . The County Fas gererated “he alleged

winmanaistencies” with the cowprehensive plan after che ract auwd
the alleged “inconzistenciss” are coatravened by the recard.

The Planning Commission, in recommending approval of the
regoning, made numercuz and favorable findings supporting the
rasoning. These findings are, &8 a matter of law, competent and
csubstantial evidence clearly demonstrating that the reguested

rezoning is consistent with the cooprehensive plan. Ssg, Davidgon

and Maclonnell, Florida Zoning Law, Val. 1., ch. 3{d) et. seqg.,

1297; Hall v. Knorth, 244 8o.2d 7&6 {(Fla. 3d DR 1971). in

consrags to the express f[indings ~f the Planning Commission, the
County asserts that the County’s staff did not f:nd the proposed
develoorent congistent with the Comprehengive Plan. The County
cites tre intent section of thz GUR zoning district in support of
thie contertion. (County’s Response at p. 1) . This Court should
be mwindful that rhe staff report cited tlre intent of the QU
dislrict regqulations and, In fact, whern the public was invited to
comment con the application, Ms. Ayech bagan her presentabtlion by

@ofhing Che incenlt praviglono of Ehe OUR regilabionz. fr. Tab 2, .



S0} . The propstty iz zoned OQUR, not OQUE. The prowioisno of ths
OUE district regulaticns would have been a consideration only if an
applicant scught to rezene an 0UE parcel. The County takes the
lipercy Of 3Ceppily oulside o2 Llie recsord and argues, for the firob
time, =hat the OUR regulacions reflect the relevant inguiry and
that, in retrospect, this Court should find that the propoged
developnent was not consistant with wnat the starll really meant to
say. This Court has no record evidence before = as to the OUR
regulations and there was no discussion of them before the Board.

Following its recitation of the OUR regulations, the County
takes great pains to argue that the proposed development is not
congistent with the comnprehensgive plan d=epite the overwnelming
roacord evidence to the .contrary. The County makes the unfounded
aratemrent that the property is “almost ten miles east of the growth
boundary established by the Sarascota County Caorprehensive Plan.”
{County Response at p. 2). This statement is koth erronecus and
misleading. The Property i3 approximatzly ten mileg east of the
Urban Service Araea PBoundacry, which is, by no means, a "growth
boundary.* The term "Urban Service Area” is defined and described
in Zolicy 2.3.1 =f the Future Land Use Element of The Tormrehensive
Plan and merely indicates that it is the County’s intent to fecus

public infrastructure development  within the area. The

earablishment of the Urban Service Area doesz not mear, as the

-1



Cuuuly sugygeslbs, Lhal Ll Cuouanty has restricted growiln vulsides of
the boundary.

Even =z cursory review of the Future Land Use Map shows that
the rafguested reZohlllg was £o @ dlzlrich thial 1lg an lumpleieeneloy
district under the Future Land Use Map. The simpls fact is, the
Future Land Use Map identifies the Property as “Rural” and the OUE-
1 zoning designatien is an implemsnting zonse Lo the Hural Futurc
Land Use Designation. Thus, the County has expressly identified
the OUE-1 =zoning district and its permitted reaidential uses and
denaities as appropriate for the Property. The County‘s own
Flanuing Comnlssion confirmed this. (. Tak. 1, p. 25}.

The Covunty repeatedly argues thal Lhe Froperly is in a "sea of
agricultural land” which is to be protected from residential use.
[{County's Response at p. 14). Thig is inaccurate. The rezoning
requestz=d sought OUE zoning, which iz entirely consistsrt with
agricultural uses. In fackt, the inlention provision of the 0OUZ
district regulations provides that ™ OUR Districts nrovide for and
enZourage ac-ivities with emall secale agricultural oriencaticon.
Thess districts are intendsd to be a combination of residential and
agricultural activity.” (A. Tab E}. The fact is, the OUE district
is an acricultural digtrict. Thus, the reguested OUE zoming ias im
keeping with the zoning of the surrounding properties. Further,
the Board imposed a c¢ondition on the rezoning reguiring the
~acording in the public records of a “Notlce of Proximity” on Lhe

Property, to put purchasers on notice of the adjacent agricultural

8



uses. i\, Su-42). Thus, the bBoaxd alflfirmacively addraszsd the
compatibility of the proposed development with purely agricultural

uges. Incredibly, the County alsc allsmpls Lo discredit its own
Transportation Planning Manager, who testifled that ths propossad
development would not create traffic problems. {A. Tab 2, p. 5E-15}% .,

The Counkty further arguss that the proposed development is
tentamount to "urkan sprawl.” The Councy cites, for the first
time, sections of the Plorida Adwinistrative Code and arguss that
thezse sertione describe the proposed develeopment as sprawl. Ik is
clear that the regquested rezoning wotld not constitute “urksan
gprawl . ¥ Tre Florida Department of Community Affairs ("DCAY)
reviews the comprehensive plans of 1lncal governmerts to determine
whether they are “in compliance” with applicable State statutes znd
implementing sdministrative reaqulatigna (Chapter 163, Part IL, Fla.
Skat. and Rule 9J-5 F.A.C.)., The Sarasasta County Comprehensive
Flan ("Apoxges”) was reviewed by DCA and found to be *in
compliance” (Drdinance Nc. 95-027) If the density reguested by
petitioners and pernitted under Rpoxses would constitute “urban
aprawl,® DCA could not acd would nct have approved them. EREules 3J-
5.0056 and 2J-5.006 (5) F.A.C.

The &ensity zregquested by the Petitioners is allowed by
Apoxsea’s Future Land Use Map and  the Future Land Usge
Claggsification of Petitioners’ property. “Rfsidential developmant
in the Rural area should have a wmaximum density of one dwelling

wnit per five acres.” See, Apoxsee, DPolicy. 23.1.4. Ths OUE-1

o



Zoning District reguested by the Petitionere is <CleaLly au
implementing district for the Rura. land use c¢lagsification ol the
Froperty uncer Apoxsee {Apoxses, page F-63). Therelure, approval
of the requested rezoning could not constitute “urpar spraw-.."
Further, the County’s 2050 Plan, adopted by the Courty but nat
vet aifective, included the Petiticner's Property in the
village/open Space Resource Managemens Area and designated 1t as a
“Hamlet.” Thia designation would permit a density on the
Petitianers’ property egqual to or greater tkan the denaity
regquesced by che Pebitiorer in the event the Property was developed
a5 a "Hamlet” or a “Conservation cubdivision” (%-RMA-2%, 57, 58,
70, 71 and 721. This designation regates the County’s contention

tmat the proposed developrent constitutes urkan gprawl. Finally,

wyrban sprawl® is defined by DEaA as vurban develgpmert or UsSss

which are located in predominantly rural areas, O Tural arcas
intersperged with generally “ow intensity or low-density urban uses

L (Rule 3J-5.003 (134), F.Ah.C.) (emphasis acdeal . The
rasidential ume and density raqueslec by the Petitioners does not
constitute an urban development or use. Even a density of two
dwelling units pex azre does not conskitute “urban sprawl.”

gunrhine zanches Homeowpers ASEN. Ine. v. Broward Counkby, et al.,

12 FALR 3549, 3863 (1930).
The County also argues that ths requested rezoning did not
aonply with the County's roring Eegulations, based on the alleged

absence of evidence showing a "need” for the propoged development.

10



County’s Response at p. 14). Thie "=l inguivy ia ncicher a
proper criteria, nor is it sufficiently objective to be a proper

cpriteria even if it were set forth in the regulations. See,

NDickinson v. State, 227 5o0.2d 30 (Fia. 1593).

Here, zgain, the County steps cuteglide the record to argue that
the resquested rezoning is inconsistent with the OQUER district
regulations. Nonetieless, even it the QUK district regulaclous
werc a part of the record, the intent provigions are not operative
and do not create additional rezoning criteria beyond those set
forth in Section 21.5.a. of the zoning regulations. A review OI
Sactian 21.5{a) clearly illustrates that there iz no reguirement

that a pekitioner demonstrace a “need” fur the typs of developmert

sroposed in the rezoning. i

o
in

. Tak 7, pgs. 3-4 for a listing

af the only proper criteria for a rezoning analvgis, . Further,

1 This is clear Erom a weading of the stated criteria for

rezonings, as opposed toc Lhe stated cwiteria for other land use
apmendments (such as textual changes). S2ction 21.2 of ths Zorning
Fegulations for Sarageta County Seus forth the g¢riteria, in
subaecticn Sta} for amendments »rertaining to the r=zoning of
land,” which criter-a do nolb invluls eoy inguisy regarding ths
vpeed® for the rezoning. By contrass, s&upsection 5{b); setting
Forth the criteria to be considersd for “other proposed arendments
of these zoning regulations,” indicate that the first criteria Lo
be studied iz the “need and justification for the change.” (2. Tab
7). Clearly, had the “reed” jnquiry been appreopriate for rezoning
analysag, thc Board would have ineluded 1t in Lue s.oaked criteria,
just as the Board cid with regard to amerdments other than
rezonings. Finally, the County arg.es “hat the stated criteria are
only applicable to the analysis by the Planning Commisggion.
(County Hesponse at p. 10). If the County weve correct, fhere
wentid be abaolutely no staled eriteria for the approval or denial
of a rezonirg reguest before the Board. OGbvicusly. tais 12 not Lthe
CaREE.

11



even 1if the criteria were propsc, & 2 “noed”  ingudry invitas
arbitrary and unreasonable decision-making as was evident in the
ingtant casges. The Petiticmers cited numercus cases indicating
that purcly subjective crateria are luproper ds = loysl matber.
The County made no argument to the contrary.

Tn addition, the future land use element or plan of each locoal
government’ 8 comprehensive plan must be rascd on studles lnciodling
wthe emount of land reguired £o accommodate anticipated growth” and
“the pro-ected population of the area.” Section 163.3177(8) (al
Fla. S-at. This elemernt or plan must pe basged on “ic) an analysis
of the ameunt of land needed to accommodate proiected population,
ircluding 1. the categories of land use and their densitiea or
intenuities of use, [and] 2. the estimated gross acreaye needed by
category ..." Rule g3-5.006(2% {2) F.A.C. The County, in Apoxses,
has determined through such required studiecs and analyses that the
wpural® land use category and its potential densities are needed to
accomadate the County’ s projected.population. {(ApoxsSee, p. 2-5% Lo
9-12, 9-43.; Thus, ApOXSER itmelf establisheg a public need for 4
density on the Petiticners’ property egual to that requested by the
Periticners znd that the zoning reguested 1s proper to implement
Apoxgee’'s gusls, cbjectives and pelicies.

Finally, the Petitioners olecarly denonstrated a neesd for the
proposed development. The Countv’'s own Planning Commission found
Lha- there is, in facz, a “"need” for the ﬁevelopm&nt. {h. Tab 1,

p. 29). Further, the Loard, through the adoption of the 2050 Flan,

12



found that a density egual [LO ©OF giedlsr Llau Llal reguested by
Petitioners is proper for the Property and other properties in the
area. Thus, the Beoard has already found that there is = "need” for
gignificantly higher densities in btre area, densities yrealber Lhan
the 3 unit per 5 acrea requested by the Petitioners. Finally,
Krebz testified, as an expert devclopsr in the ar=a wikth over 30
years of experience, that there is a need tor S acre 10Ie 1n TorLlh
Sarasota Courty, and Krebs submitted documental.ion toc support thia
tegstimony . ‘A, Tabk 1, pgs. E-24-28; Tab 2, pgs. 48, 48).

By contrast, the County argus=s that there i1z evidence ol A
lack of need, citing lay testimony of two neighboring residents,
concluding that “Bechky Ayech, a resident of 0ld Myakka, teatifisd
rhat she had confirmed with County staff that rhere are already
cver 1000 five-acre zoned lots available n Qld Myakka that can
support the need fer housing being urged by the Petlitioners.”
|County Responsc at p. 4). A review of the crenscript illustrates
that Ms. Ayech drew her conclusions from an outdated, 1991 study,
ag wall as 2n alleged hearsay statement from unidentified “County
staff,” and the unaubstantiated hearsay commenta of a third pesrson.
iT. p. BD): There is no part of Ma. Ayech’'s cestivony that is
competent or substantial. Flarida courts hawve held that hearsay
evidence cammct in itsell support a finding of fack even if the

hearsay evidence iz admitted wichout ovhjecticn at a h=aring. Scott

v. Department of ProZcssicnal Requlation, 603 S5o.2d 519 (Fla. 18-

Doh 1992 . Hearsay evidences may only be uszed for the purposs oi

13



supnlementing or explaining ¢ther evidence. IT 1 nul sulCicienl
in itgelf to support a finding. Fla. Stat. E120.57{1){c) 1893;

cideris . Department of Health & Rehabilitalive Services, 661

So.2d 382 {(Fla. 1% DCR 159%5). As a matter ot law, nonge Of chiz
wevidence” ciled by the County is competent and substantial and
does not undermine the evidence demonstrating a need for the
develepment as set forth in the findings of the Plarning Cormission
and staff report, and supported by the dacunmentation and expert
tastimony of Rodney Krebs.

The County argues that its opinion, as expressec for the first

time in its Respeonse, is more authoritative than the County’s own

expers steff and Planning Cormissicn. {Counky’s Regpoense at p.
17}, Again, the County is dizavowing the ewpertise <f its own
staff and ignoring the record ewvidence. This argument dossg

violence to the overwhelming suthority standing for the proposition

thar findings of professional staff are competent ar.d gsubstantial

evidence. Hall v. Xnorth, 244 So0.2d 766 (Tla. 3d LCA 10710 .

Finally, the County suggests that the additicn of stipulations

to the rezoning is evidence that the rezoning is irconsistent with

the comprehensive plan.? This argument finds no support ir the

I The County asserts that “tne record shows Chat the

Peritienews’ ultimate ckjective of using the propexty at on= unit
per three and one-half acres wasg not kneowm te the Planning

Commission. That mMaLLEr W&S crly disclesed to the board.”
(County’s EResponse at p. 17-18, n. 7. The County Lkas, again,
micctated the veraord. In fact, there was nc testimony whataocever

urit to 3.5 acres under the 2050 Plan ocverlay. Rather, when aaked

indicating that thc Petitionars intended teo seek & density of

14



law. Tt ig yet another example of the Lounty-s thinly veiled
attempl to generate cvidence ta support the Board's decigion in the
face of a record wholly devoid of any such supporc.

V. THE DENIATL, OF THE FETITIONERS REQUESTED REZONING WaAS NUL
gUPFFPORTED BY COMPETENT, SUBSTANTIAL EVIDENCE.

~he County argusa that the only focus should be the evidence
SUppULLiiy the Doaxrd’c dasizion The Countv fails to recognize
that there is no evidence that is eithaer competent cr substancial
c¢ support the Board’s acblon. The Petitioner’s discussion of the
focts OF Clie vass =ataklished that tha Petifioners met their
kurden under Soyder. The vetitioners then illustrated the couplete
abaence of any reccrd evidanue to SUpport the Board’'s decision.

In response, The toudly has, onco again, stamped entaide the
record and engaged in aﬁ exposition of how “isolated” the Property
is znd now *[t]here are far mere properties located nine miles to
the wast that would be Derrer suived fwr & tws hundrad-fifry home
community than the subject property.” (County Responsc at p. 21).
There is no recurd supoert for such a statement, which is confirmed
ny the conspicucus absence oL & citaclen fop Ll sLetement. Hoexo,

‘

again, the unfounded and factually unsupparicd opinilons rendered

for thne first time in the Respanse cannol somehow retroactively

justify the Board's acktion.

if the Pecitioners would stipulats te a regstrigilon to 1 unit per
5 acras, Krebs merely indicated cthat “I have no way of committing
Lis — Lf Ehe conoocrvwation enhdivisicn rules come in & reaaohnable and
cmbraceable manner, that it’'s really gomething that you wart and we
wont, we may come in. 1 wouldn’t bet on it.® ({T. 73-74).
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