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PRELIMINARY STATEMENT

The Prdiminary Statement, the Table of Defined Tarms, the Statement of the Case, the Statement

of the Facts, and the Argument presented in thelnitial Brief of Appellants(theI NITIAL BRIEF) aredl fully
adopted and reaffirmed by reference herein.  All terms defined in the INITIAL BRIEF will have the same
meaning and definition in this Reply Brief of Appellant and the said definitions are hereby incorporated
herein by reference.

The Appellees Answer Brief will be referred to as the ANSWER BRIEF, and references thereto
will be in the form: (AB _<Page m>). ThisReply Brief of Appellant will be referred to the REPLY
BRIEF, and references hereto will beintheform: (RB _<Pagem>). TheAppendix to Appellant’ s Reply
Brief will bein theform (RB App. _<Page m>).

References to the INITIAL BRIEF, the IB Appendix, and the Record will be in the same form as

noted in the Prdiminary Statement of the INITIAL BRIEF. References to the Statement of the Case inthe

INITIAL BRIEF will be in the form: (IB/SOC _<m > ). Referencesto the Statement of the Facts in the
INITIAL BRIEF will bein the form: (IB/SOF _<m >).

Inaprdiminary draft of its| NITIALBRIEF, prepared before the RECORD was compl eted, paginated,
and published by the Clerk, HLORIDA WATER made reference to documents to be contained in the
RECORD hy the names thereof, with the intent to change those referencesto appropriate RECORD citations
upon the completion of the INITIAL BRIEF. Unfortunately, not al suchreferenceswere changed. Those
errata are hereby noted, asfollows:

Q) At 1B 29, thereference (T-Cl) should be (R. 647-648);

2 At IB 29, the referenceto (T-APR., 24; and RES,, 7) should be (R. 127; and R. 163);

3 At IB 30, the reference to (Rep. APP., TAB 10) should be (R. 657); and

4 At IB 35, the reference to (RES., 2-3) should be (R. 158-1599).

The APPELLEES were referred to as the RESPONDENTS in the INITIAL BRIEF, and may be aso
referred to asthe APPELLEES inthisREPLY BRIEF. Further, referencesto theindividual APPELLEES, in ther

collective and/or collegid capacity asthe BOARD OF COMMISSIONERS, will be referred to as the BOARD.

STATEMENT OF THE CASE
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The BOARD and the individua APPELLEES, in the ANSWER BRIEF, have accepted FHLORIDA
WATER's Statement of the Case in the INITIAL BRIEF, and, accordingly, have acknowledged and
admitted the following (IB 1; and AB 1):

1 The BOARD, and its members (the individuad APPELLEES), as the decision-makers with
regard to applications for zoning amendment presented to the COUNTY, are:

“...the quad-judicial fact finding (the JURY) and adjudicatory (the JUDGE) authority under
the Zoning Ordinance. ..” (emphasis added);

2. Both the WELLS 32/33 APPLICATION and the WELL 35 APPLICATION, as submitted by
FLORIDA WATER to the COUNTY, requested approval of a PSFOD for each of the subject properties:

“...inorder to develop the welsthereon to curelong standing and increasingly severe

potable water supply shortageand line pressur e problemsbeing experienced by FLORIDA

WATER and its customersin the SPRING HILL SYSTEMS . ..” (emphasis added);

3. The BOARD voted on February 6, 2002, to deny the WELLS32/33 APPLICATION, and on
March 6, 2002, it voted to deny the WELL 35 APPLICATION, but did not immediately enter its HNAL
BOARD ORDERS with regard to either thereof;

4, FLORIDA WATER filed its Amended Suggestion of Disqualification and Mation for
Recusal, on March 15, 2002 (the Origind Filings), and March 28, 2002 (the Amended Filings);

5. The BOARD, on April 2, 2002, both voted to deny, and entered its ORDERS denying, the
Amended Suggestion of Disgualification and Motion for Recusal; and

6. The BOARD entered its FINAL BOARD ORDERS denying the ZONING APPLICATIONS on
June 18, 2002, and, in doing so:

“...[the BOARD] wasrequired to exer ciseitsdiscretion in deter mining the content [of the

FINAL BOARD ORDERS] ..." (emphasis added).

STATEMENT OF THE FACTS

The BOARD, in the ANSWER BRIEF, has not chalenged the accuracy (dthoughit hasraised issues

regarding the context of severd) of the Paragraphs in the Statement of the Facts by FLORIDA WATER in

its INITIAL BRIEF. Therefore, the accuracy, if not the gpplicability, thereof is admitted by the BOARD.

Those contextud challenges are of three (3) categories (AB 1), and assert that:
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1. The Paragraphs in the first category of chalenges“. . . contain argument as opposed to
facts...;”

2. The Paragraphsin the second category of challenges*. . . contain referencesto a‘ potable
water shortage’ as opposed to a‘low water pressure problem’ the difference being an issue of continuing
debate. . . ;” and

3. The Paragraphsinthethird category of challenges*. . . contain satementsregarding Florida
Water' s beliefs as opposed to facts.”

The above noted chalenges to FLORIDA WATER'S Statement of the Facts are, in al respects,
ingpposite.  That the challenges by the BOARD to A.ORIDA WATER'S Statement of the Facts are

ingppropriate and misapplied, is evident, as follows:

4, Each of the paragraphs of the Statement of the Facts aleged to be argument and not fact
are supported by specific citations to the RECORD, the sources of which are neither controverted nor
otherwise elther challenged or rebutted, by the BOARD, in ether the pleadings or in any other submittals
by the BOARD, either in the RECORD or in the ANSWER BRIEF, and, therefore, stand as admitted factsfor
al purposes hereof.

5. The attempt to distinguish a* potablewater shortage” from a*low water pressure problem”
ispettifoggery [in other words, aquibble (in other words, an evasion of the point at issue, by making a
minor objection) over inggnificant details], at best, anddisingenuity (in other words, fal se appearance of
smple frankness), a worst. (RB APP. 1)

a That is made clear by the amplistic but explanatory formula (intended to provide
only a relationa context, not a platform for precise cdculation): P=(V +S) x (S- D = N), or, after
algebraic converson, S=(V + P) x (S- D = N), where, for adefined period of time, let:

P = the average water Pressure;

V = the Volume displaced by the system’ s distribution lines;

S =the gdlons of water Supply from wdls,

D =the gdlons of water Demand by CUSTOMERS; and

N = the Net galons of water added to the system.

b. The above formula, demondtrates the obvious. that “water supply” and “water

pressure’ are smply two (2) eements of the same equation, and, thus, are interchangeable.
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C. When there is inadequate Pressure for agiven Demand, the Volume of the
system has not changed, and, therefore, the only other variable, Supply, must be inadequate. In other
words, without adequate Supply, there isinadequate Pressure to meet Demand.

d. It isto be noted that FLORIDA WATER used the terms “ potable water shortage”
and “low water pressure problem,” or wordsto those effects, interchangeably throughout itsI NITIALBRIEF
[see IB/SOF Paragraphs 8(c), 13, 14, 15, 51, 62, 84 (twice), and 87], without any objection by the
BOARD to such interchangeable uses.

6. The BOARD iscorrect in its assertion that certain Paragraphs in the Statement of the Facts

are, indeed, the opinions of FLORIDA WATER and/or its management. However, it isindicative either of
an arrant (or, in other words, an unmoderated and extreme) lack of understanding of issuesthat relateto
recusal, or of another disingenuity, for the “belief” objectionto beraised. (RB 1)

a Since the underlying issue iswhether the BOARD and itsindividuadl MEMBERS are
disqudified for having at least the gppearance of prejudice, and must recuse themsalves, it isthe “beliefs’
of FLORIDA WATER and its management that are relevant.

b. The BOARD has not chalenged, and, indeed, legdly cannot challenge, the bona
fides of those beliefs.

C. In proceedings such as this, the BOARD may only chdlenge whether, under the
circumstances extant herein, a reasonable person could reach the same conclusions and hold the same
beliefs, regarding the existence of bias and prejudice, as does FLORIDA WATER.

d. Accordingly, theasserted “ beliefs’ of FLORIDA WATER and its management, must

be taken asfact for al purposes hereof, subject only to the “reasonableness test.”

Therefore, dl of the itemsin FLORIDA WATER' S Satement of the Facts, initsINITIAL BRIEF, are

facts appropriate for consderation by this Court in its determination of this appedl.

SUMMARY OF ARGUMENT

InitsSummeary of Argument, the BOARD admitsthat it relies solely upon thefact that §38.10, FLA.

STAT., and RULE 2.160, FLA. R JuD. ADMIN., apply only to Article V' judges [Art. V., FLA. CONST.

(1968)], and not to quasi-judicial BOARDS. Nowhere, in ether the summary of their argument, or in the
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body thereof, do they address the common law due processimperative that provides every person whose
subgtantid rights are to be judged in a quasi-judicid hearing the right to be free from the determination of
those rights by a biased and/or prejudiced decision-maker.

It was not the intent of FLORIDA WATER, by citing that Satute and rulein its INITIAL BRIEF, to
suggest that they applied to the BOARD. The reference to themwas solely intended by FLORIDA WATER
to show that, by andogy, the standards of disgudification and recusa required thereby for ArticleV Judges
have been, at least substantidly (FLORIDA WATER bdlieves fully), met.

ARGUMENT

The BOARD asserts, correctly, that 838.10, and RULE 2.160, gpply to Article V judges only.
However, the BoARD does not address the common law due process right to have quasi-judicia
subgtantid rights by an unbiased decison-maker.

COMMON LAW BASED DISQUALIFICATION

As noted in the Statement of the Case, above in this REPLY BRIEF, the BOARD has admitted that

the proceedings before it, and out of which this matter arises, were quasi-judicid proceedings. It then
argues not that the circumstances do not warrant disqudification, but that the due processimperativeto act
as aquas-judicid decison-maker, free of bias, prejudice, or conflict, does not apply to it. Such an
argument gpproaches the pinnacle of arrogance, and can be characterized by the statement: “We will be
as prejudiced as we want to be.”

In fact, the BOARD admitted, on the record, that it is, indeed, prejudiced, and argued that its
prejudice was without remedy (1B 41; and R. 163). It is compelling that, notwithstanding FLORIDA
WATER' S reference to thet admisson in the INITIAL BRIEF, the BOARD made no reference thereto, and
gave no explanation thereof, in its ANSWER BRIEF.

The BOARD attempts to execute a minuet, with less than Adare-like gracefulness, around this
Court’s acknowledgment, in the Rachel’ s Cases, " that a prejudiced and/or biased local governing body

YRACHEL’S-I: Seminole Entertainment, Inc., v. City of Casselberry, 811 So.2d 693 (Fla. 5"
DCA 2001) (clarification granted Dec. 20, 2001, but not yet determined); and RACHEL’S-I1: Seminole
Entertainment, Inc., v. City of Casselberry, 813 So.2d 186 (Fla. 5" DCA 2001).
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cannot serve as the quasi-judicid decison-maker to determine the substantid rights, of the object of its
prejudice and/or bias, in quasi-judicia proceedings beforeit.

The BOARD has admitted both that the Rachel’ s Cases arose from a quasi-judiciad proceeding
before a clearly prejudiced and biased loca governing body, in which proceeding a motion to recuse the
governing body was denied by the governing body, and thet, in Rachel’ s, this Court reversed thecircuit
court’s order refusing to enjoin the enforcement of the decision of the prejudiced quasi-judicia governing
body, and held that the governing body had an indtitutiond:

. .. bias s0 pervasive asto have rendered the proceedings viol ative of the basic component
of due process.

While the issue before both this Court and the Circuit Court, in Rachdl’s |, was not a direct
challenge to the denia of the motion for recusd, it was, in fact, a chalenge to the enforcement, by a
prejudiced loca governing body of an order tainted by its prgudice. This Court answered that challenge
with aresounding refusa to grant legd sanction to such an order. The procedurd quandary crested by
Rachd’ s did not diminish this Court’ sclear mandate, in Rachel’ s+, that bias of the governing body will
not be tolerated in quasi-judicia proceedings.

The BOARD did not address the impact of that ruling. In fact, one is left to wonder whether the
BOARD iswilling to recognize any condraint upon its quad-judicid adjudications of subgtantia rights upon
whatever politica or other whim of the moment might seize its collective mind.

One cannot help but be reminded of the congtraintsimposed by the baronsupon King Johnin 1216
at the plains of Runnymede, when the sovereign was forced to accept theMagna Carta as the ddlimiting
parameter upon his previoudy absolute and unbridled power over the substantia rightsof hissubjects. As
noted above, it is the pinnacle of arrogance for the BOARD and itsindividua membersto suggest that such
condraints are ingpplicable to their determination of the substantia rights of the quasi-judicia supplicants
before them.

The BOARD' S arrogance is made evident by the statement, in the Answer Brief, that: “. . . there
isno legd authority providing for the recusal of quasi-judicia boards. . .” (AB 3). Oneisreminded of a
certain disingenuous (RB App.) vice-presdentia declaration that: “ Thereisno controlling lega authority”

prohibiting campaign solicitations on government telephones.
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Thereisadgnificant lineof cases, from both the federd and the Florida courts, confirming theright
of quas-judicid supplicantsto havetheir substantia rights determined by impartial and unbiased decision-
makers.\? It iscompdlling thet the BOARD completely ignores those cases, which so clearly tell it that
it may not do what it has done. One must assume that, if cogent arguments existed contrary to FLORIDA
WATER'’ S suggestion of the gpplication of those casesto it, the BOARD would have derted this Court to
those arguments.

This Court, as exemplified by Shyder-1, has traditionaly been sdwart in protecting the rights of
quasi-judicia supplicantsin quasi-judicial proceedings beforelocal governing bodies® In Rachd’ s+, this
Court recognized that local governing bodies cannot act quasi-judicialy when they are prejudiced and/or
biased. Fortunately, this Court isnot doneinitsmarch toward confirming recusa asaremedy for thebias
and prejudice of loca governing boards. The Third DCA aso has strongly suggested that such aremedy
IS appropriate.

In Opa Locka, the city council moved to firethe city manager. Three (3) of the five (5) members
announced before the meeting that they would vote to do so. The city manager moved to recuse those
three (3) councilors, was rebuffed, and sought and received prohibition from the circuit court, which
determined the hearing to have been quasi-judicid. The Third DCA held, a 104, that the hearing was

legidative in character, and, thus, the bias of the councilors, even if unseemly, was not fatd to their action.

20ffutt v. United States, 348 U.S. 11, 14, 75 S. Ct.11, 13, 99 L. Ed. 11 (1954); Inre
Murchison, 349 U.S. 133, 75 S.Ct. 623, 99 L. Ed. 942 (1955); Barry v. Barchi, 443 U.S. 55,99 S. Ct.
2642, 61 L. Ed. 2d 365 (1979); Cherry Communications, Inc., v. Deason, 652 So. 2d 803, 804 (Fla.
1995); Jenningsv. Dade County, 589 So.2d 1337 (Fla. 3" DCA 1991); Atkinson Dredging Company
v. Henning, 631 So.2d 1129 (Fla. 4" DCA 1994); City of Opa Lockav. State ex rel. Tepper, 257
S0.2d 100 (Fla. 3" DCA 1972); | zaak Walton League of America v.Monroe County, 448 So.2d 1170
(Fla. 39 DCA 1984); and Rachdl’s-I. Also see &. John’s County v. Smith, 766 So.2d 1097 (Fla. 5"
DCA 2001), Harris, J., dissenting; and IB 25 - 27.

¥In Shyder v. Board of County Commissioners of Brevard County, 595 So.2d 65 (Fla. 5"
DCA 1991) (Snyder-I), this Court, affirmed by the Supreme Court in Board of County Commissioners
of Brevard County v. Shyder, 627 So.2d 469 (Fla. 1993) (Snyder-11), established that zoning
proceedings were quas-judicia, not legidative, in character.
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Accordingly, while prohibition was reversed, the court implicitly sanctioned recusal as a remedy for bias
in quas-judicia hearings before loca governing bodies.

Likewise, in |zaak Walton, the entire Monroe County Board of Commissioners was held by the
tria court to be indtitutiondly and individudly disqudified from considering a zoning métter, by reason of
prior public pronouncements opposing the project, and awrit of prohibition wasissued. In reversing, the
Third DCA, at 1172, hed that “. . . this case concerns the supremedy legidative function of zoning . . .”
[whichwe now know to be incorrect; see Shyder], and that, since bias and prejudice were not proscribed
in the legidative areng, the biased commisson was not disqudified. However, by implication, 1zaak
Walton agpproved such disqudification in quasi-judiciad proceedings.

Never did the Third DCA, in ether Opa Locka or |zaak Walton, suggest that recusal and
prohibition were, a priori, inappropriate remedies for bias and/or prejudice and/or conflict of local
governing bodiesin quasi-judicid proceedings.

FORMAT FOR NON-STATUTORY DISQUALIFICATION

The BOARD rdiesheavily on the provisons of §38.10, and RULE 2.160, notwithstanding thet they,
by their explicit terms, gpply only to Article V judges. In fact, the BOARD sows the seeds of its own
demisg, in this matter, by the caseswhich it cites. Instead of supporting its position, those casesilludtrate
itserrant (RB App.) and faulty reasoning.

The BOARD cites Foley v. Fleet, 644 So.2d 551 (Fla. 4" DCA 1994), which involves arequest
for recusdl of an ArticleV trid judge. In Foley, the motion was submitted thirty (30) days after counsel
for the moving parties was specificaly made avare of the potentia groundsfor disqudification. TheFoley
case arose very shortly after the adoption of RULE 2.160, which replaced RULE 1.432(c), FLA.R CIV.P.,
effectively changing the time for the motion from “areasonable time’ to “ten days’ after becoming aware
of the grounds for disqudification. The Court, in Foley, whileimplying that thirty (30) days might have
been a*“reasonable time” under RULE 1.432(c), held that theten (10) day limit imposed by RULE 2.160(€)
was mandatory and inflexible.

Accordingly, snceFLORIDA WATER filed itssuggestions of disqudification and motionsfor recusd
within ten (10) days of becoming aware of the OVERT ACTS taken by the BOARD, the ten (10) day time
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constraint of RULE 2.160(e) would not be triggered, even if that rule were gpplicable. [See IB: 3; 6
(IB/SOF 20); 9 (IB/SOF 35); 11 (IB/SOF 42); 11-15 (IB/SOF 44-49); and 35 - 37].

Further, the BOARD cites In Re Estate of Carlton v. Rogers, 378 So.2d 1212 (Fla. 1980). In
Carlton, ajustice of the Florida Supreme Court was requested to recuse himsdlf pursuant to §838.02 and
38.10, FLA. STAT., but the Court, at 1216, held that those sections“. . . apply only to trid judges and not
gopdlae judges” Sincethe challenged justice, with the Court’s gpproval, then proceeded to determine
whether he should recuse himsdlf, it is clear that a non-gatutory “common law of recusa” exists, and
applies to non-statutorily based disqualifications.

That condusionisconfirmed by Department of Revenue v. Leader ship Housing, Inc., 322 So.2d
7, 9 (Fla. 1975), on reconsideration (1975), in which recusa of another Supreme Court justice was
sought. That case acknowledged that “[t]here has been in FHoridano prescribed format for non-statutory
disqudification requedts. . . ,” and established, by judicid fiat, such aformat for disqudification of Article
V gppdlaejudges. Accordingly, aformat for the disqudification of quas-judicid local officidsmay, and
perforce (RB App.) should, be established, by judicid fiat.

Frankly, FLORIDA WATER, while it believes it to be misplaced, welcomes the BOARD’ S strong
reliance on 838.10 and RULE 2.160(e), since, if they are determinative, so would be Canon 3E of theCode
of Judicial Conduct. Thereisno legitimate question that both 8§(1)(a) and (c) thereunder, if applicable
to the BOARD, would require recusal, and prohibition upon afailure to recuse.

TIMELINESSOF POST-HEARING M OTION

The BOARD citesCarlton for the proposition that amotion for disquaification must befiled before
the hearing out of which the court’ s ruling isissued. Unfortunately, the BOARD does not acknowledge to
this Court thet, in Carlton, the motion for recusal was based upon matters known prior to oral argument,
but was submitted not only after ord argument, but after the court’ sforma written opinion wasissued, and
requested that the justice recuse himsdf from consderation of the motion for rehearing. That is
diametricdly ingpposite to the case sub judice, in which the OvERT ACTS were unknown to FHLORIDA
WATER until after both the FEBRUARY 6 HEARING and the MARCH 6 HEARING, and its SUGGESTIONSOF

DISQUALIFICATION AND MOTIONSFORRECUSAL were filed not only within ten (10) days of it becoming
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aware of the OVERT ACTS, but aso, more than three (3) months before the BOARD entered its FINAL
BOARD ORDERS denying the ZONING APPLICATIONS.

The assertion by the BOARD, that it is, a priori, untimey to file amation for disqudification after
the hearing at which aruling adverse to the moving party isannounced, isbdlied by Ball v. Yates, 29 So.2d
729, 734 - 735 (Fla. 1946). InBall, whilerecusa wasdenied, the court, at 734, ruled that, if good cause
is shown, amotion for recusal can be filed and granted even after an adverse order is rendered. In so
holding, the court, at 735, said asfollows:

When recusation is requested by an unsuccessful litigant after the Judge or Justice has
rendered or participated in ajudgment or decision adverse to the party requesting it, and
thereisno disgudification, the problem or propriety of voluntarily retiring is made more
acute and more difficult to decide. The law does not favor the substitution of a Judge or
Judice in a cause after decison which essentidly carries a benefit to the successful party,
yet itfavor s judgeslending themselvesto promoting confidencein the Court’ sacts
when no injustice will be worked ther eby.

Not only did the BoARD ignore Ball, of which they must have been aware, Snce it was cited in
Carlton, but it also ignored this Court’s decision in Marcotte v. Gloeckner, 679 So.2d 1225 (Fla. 5"
DCA 1996), which was prominently cited by FLORIDA WATER initsINITIAL BRIEF. In Marcotte, this
Court held that a motion to disqualify filed after an adverse ruling, but before the entry of a written order
thereon, and supported by an affidavit to the effect that the grounds for recusal (here, the OVERT ACTS)

were discovered only after the adverse ruling, was not untimely.

VAGUE AND UNFOCUSED CONCERNS

The BOARD arguesthat, if recusa is anavailable remedy, the unfocused and vague discomforture
long felt by FLORIDA WATER, regarding its relationship with the BoARD prior to the OVERT ACTS,
somehow qualified as a predicate for recusd, thus making the SUGGESTIONS OF DISQUALIFICATION AND
MOTIONS FOR RECUSAL untimely. B, it is clear from Golder, Leadership Housing, and Carlton that
such unfocused and vague discomfortures do not support disqudification.

One has only to consider that vague and unfocused concerns and/or discomfortures cannot riseto
the leve of fact based “bdiefs,” and, therefore, cannot be the subject of an affidavit, to conclude that such
concerns cannot properly be aleged as the predicate for amotion for recusal.

CONFLICT BETWEEN JUDGE AND PARTY
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The BOARD continuesiits explication and defense of its actions by arguing, in its ANSWER BRIEF,
that it had no intent to condemn the SPRINGHILL SYSTEMS (AB 5). Thus continues the strange and
wayward (RB App.) voyage of the BOARD and its members into the minefied of their economic and
politica sdlf-interest based reaction to FLORIDA WATER'’ S chdlenge to their partidity.

The BOARD, anditsindividua members, immediately chalenged, and have continued to challenge,
the bonafidesof FLORIDA WATER’ SAmended Suggestion of Disgualification and Motion for Recusal,
and defended their own motivesand/or integrity (IB 29; and R. 127, 137-8, 163, and 653). That created
an “intolerable conflict” between them and FLORIDA WATER, which is, itsef, a mandatory ground for
recusa [Lakev. Edwards, 501 So.2d 759 (Fla. 5" DCA, 1987)].

The BOARD confirmsthet it has a direct conflict-of-interest with FLORIDA WATER, by admitting
(AB 5) that FLORIDA WATER believes that the BOARD, and itsindividuad members, are:

“. .. ddiberately denying FLORIDA WATER the &bility to drill new wells and increase
capacity thereby decreasing the value of FLORIDA WATER'S assts . . . [to] dlow the
BOARD to obtain [the SPRING HILL SYSTEMS| at areduced price.”
That belief, a one, the reasonableness of which isnot chalenged, and istherefore admitted, by the BOARD,
is sufficient to warrant disquaification of the BOARD.

In Carlton, there were no OVERT ACTS, as here, on which to base a recusal, and none was
granted. In both Golder and Leader ship Housing, while disqudification was not warranted on the facts
extant a the time the motions were filed (which were the same in both cases), the justice (who was the
same in both cases), in adversaridly toned opinions, declined to recuse himsdf. In equaly adversaridly
toned rgoinders, by way of memoranda supporting motionsfor rehearing, the moving parties disouted the
reasoning of the chalenged justice, who confirmed the origind denid, but voluntarily recused himsdlf. The
Court, inGolder, a 7, confirmed thejustice' s disqudification of himsalf, and said that the conflict between
the adversarid denids of disqudification and the equaly adversaria disputations thereof “. . . created an
intolerable adversary atmosphere between the gppellee and [the judtice]. . . .” Asisexplained in Bundy
v. Rudd, 366 So.2d 440, 442 (Fla. 1978):

Our disgudification rule, which limitsthetrid judgeto abare determination of legd sufficiency, was

expresdy designed to prevent what occurred in thiscase—the creation of “ anintolerable adversary

atmosphere” between thetrid judgeand thelitigant. SeeDepartment of Revenue v. Golder, 322
So.2d 1, 7 (Fla. 1975) (on reconsideration).
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That is echoed by Daytona Beach Racing and Recreational Facilities District v. Volusia
County, 372 S0.2d 417 (Fla. 1978), reh. den. (1978). In Daytona Beach Racing, another justice of the
Florida Supreme Court was chdlenged. 1n determining whether he should recuse himsdlf, that justice held
that justices of the Supreme Court were subject to disqualification, but that, under the circumstances extant
therein, he was not required to recuse himself. Since neither 838.10 nor RULE 2.160(€) applied to that
Supreme Court justice, hisruling could only be founded upon acommon law of recusal. That common law
of recusd iseoquently explained by Justice England, who was the judtice challenged both in Golder, and
in Leadership Housing. In Golder, Justice England, in an opinion accepted by the Court, per curiam,
held asfollows

| believe it essentia that judges contemplate the gppearance of partidity at every turn. The
acceptance of court-made justice ddivered by imperfect humansrediesheavily for itsexistence on
the respect of the citizenry for thosewho dispenseit. Inorder for the courtsto remain asacivilized
dternative to less acceptable means of resolving disputes, the public in genera, and parties and
their counsd in particular, must be reassured regularly that causes brought to the judiciary are
decided on the law aone.

M ISCELLANEOUS SHOTGUN PELLETS

FLORIDA WATER isuncertainwhy the Board hascited Shuler v. Green Mountain Ventures, Inc.,
791 S0.2d 1213 (Fla.5"" DCA 2001), and Post-Newsweek Sations, Florida, Inc., v. Kaye, 585 So.2d
430 (Fla. 3 DCA 1991), and Heier v. Fleet, 642 So.2d 669 (Fla. 4" DCA 1994), asthey each support
FLORIDA WATER'S podition. Shuler was cited by FLORIDA WATER in its INITIAL BRIEF as a primary
authority for its pogtion. The “extrgpolaion” holding in Post-Newsweek is irrdevant to this matter, but
the dissent therein was cited by FLORIDA WATER, inits INITIAL BRIEF, because of the e oquent and
exhaudive explication of the sandards gpplicableto consideration of amotion for disqudification. Further,
Heler contains nothing inimical to FLORIDA WATER’ S argumen.

The BOARD disingenuousy (RB App.) suggests to this Court that the FOREBEARANCE
AGREEMENT makes unreasonable the belief by H.ORIDA WATER that the BOARD is seeking to acquire
FLORIDA WATER by condemnation. Not only has the BOARD’S SPECIAL UTILITY COUNSEL argued to
FLORIDA WATER, and advised the BOARD, publicly and its individua members privady, tha the

FOREBEARANCE AGREEMENT is unenforcegble, it expiresin lessthan ayear.
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Further, the BOARD is a0 seeking to purchase the SPRING HILL Sy STEMS through FGUA, and
has challenged the FGUA price alocation for the SPRING HILL SysTEMS. Sl further, in a falure of
candor, the BOARD makesreferencetoFLORIDA WATER' S contract to sdll itssystems statewide (including,
but not limited to, the SPRINGHILL Sy STEMS), but failed to mention that it has sued both FLORIDA WATER
and its contract buyer, seeking both to prevent the closing of that contract, and to have the contract
declared void.

Accordingly, we must add LITIGATION ADVERSARY to the other four conflicted relationships
(COMPETITOR; UNWELCOME SUITOR; REGULATOR; and QUASI-JUDICIALDECISION-MAKER) between
the BOARD and FLORIDA WATER.

Far from “extrapolating” speculative future results based upon an adverse discovery order, aswas
the casein Post-Newsweek, FLORIDA WATER' S beliefsare based on actud and explicitly planned OVERT
ACTS by the BOARD that place the BOARD in direct conflict with FLORIDA WATER.

Far from FLORIDA WATER believing that pre-March 7, 2002, rulings and decisions of the BOARD
adverseto FLORIDA WATER are groundsfor disqudlification, FLORIDA WATER smply now believes, with
20/20 hindsight, that those prior decisionswere madefor improper motive, and presentsthe making thereof
as part of thetota fabric againgt which it must interpret the BOARD’ S post-March 6, 2002, OVERT ACTS.
(SeeIB 37)

The BOARD asserts that FLORIDA WATER has made no alegetion regarding persond bias on the
part of the individua members of the BOARD. One must wonder how that conclusion is reached, snce
the BOARD can only act through itsindividua members. Theinditutiona biasand pregjudice of the BOARD
isthe sum of the collective biases and prejudices of its members [81.01(3), FLA. STAT.; also seeIB 38].
Further the suggestion that a 4-1 vote on one (1) of the two (2) ZONING APPLICATIONS isindicdive of a
lack of ingtitutiona bias begs credulity. The best interpretation of that circumstance is that the BOARD
practices atyranny of the mgjority.

The BOARD assartsthat “. . . FLORIDA WATER' S suggestion of biasis not only unreasongbleit is
dsoirrationd andindefengble. . ..” That assertionisstrange, indeed, and isentirely irreconcilablewith the
BOARD’s admissons. (a) that it is, in fact, inditutionally biased (R. 163); and (b) that FLORIDA WATER,
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in fact, believes that the BOARD is seeking to ingppropriately depress the value of the SRING HILL
Systemsto further the artificialy cheap acquisition thereof, either by condemnation or by secondary
purchase through FGUA, by the BOARD.

APPLICABILITY OF THEAPA

The BOARD entirdly ignoresthe evolution of the 8120.52(1), FLA. STAT., definition of “agency” in
the context of the gpplicability of the APA to counties. That evolution has comein three (3) stages (IB 43-
47). While the GRIGINAL STATUTE clearly excluded counties from the definition of “agency,” the
INTERMEDIATE STATUTE (effective in 1996) clearly included counties within its ambit. The CURRENT
STATUTE (effective in 1999) merdy clarified the grammatica congruct that requires the incluson of
Counties within that definition.

It cannot be coincidentd that thelegidature, in 1996, amended the definition of “agency” toinclude
counties, sncethe due processrightsinherent in the Supreme Court’ s 1993 Shyder-11 decision had by then
begun to ricochet around the State. It isentirely logicd for counties to be required to provide APA due
process rights to adminigrative litigants appearing in quasi-judicid hearings before their boards and
commissions, and the statutory amendments recognize thet logic.

The BOARD arguesthat the COUNTY, by law, cannot beincluded within theambit of the APA, and
citesfour (4) authoritiesfor that propodtion, the same being: Op. Atty. Gen. 75-140; Sweetwater Utility
Corp. v. Hillsborough County, 314 So0.2d 194 (Fla. 2™ DCA 1975); Hill v.MonroeCounty, 581 So0.2d
225 (Fla. 39 DCA 1991); and Eckert v. Board of Commissioners of the North Broward Hospital
District, 720 So.2d 1151 (Fla. 4" DCA 1998).

Because of the evolving changesin the definition of “agency,” those authorities are ingpposte to
any congderation of the application of the current iteration of the APA to proceedings before county
boards. However, notwithstanding that FLORIDA WATER responded, in the court below, to the citation
of each thereof by the BOARD (R. 339-341, to which the reader isreferred for a complete exposition of
the irrdlevance of those authorities), the BOARD has made no effort to argue contrarily. Apparently, the

BOARD assumes that, no matter the facts, repetition makes truth.
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The andyss pursuant to which OAG 75-140, Sweetwater, Hill, and Eckert, both are unhelpful
to the BOARD, and are entirely cons stent with the applicability of the APA to the BOARD, is confirmed by
Martin County v. Yusem, 690 So.2d 1288 (Fla. 1997). In Yusem, the crux of the decision is a
determination that the comprehensive plan amendment processis legidative, rather than quasi-judicid, in
character. Accordingly, the court’s admonition in Yusem, a 1295, that the APA was ingpplicable is
entirely congstent with the inapplicability thereof to legidative functionsat al levels of government' without
spedific indusivelanguage,”® is entirely consistent with the gpplicability of the APA to quasi-judicid actions
by counties.'®

In fact, every Horida case that discusses the gpplicability of the APA to loca governments deds
with the legidative role of aloca governing body, as opposed to its quasi-judicia role. Despite an
exhaudtive search, FLORIDA WATER has been unableto locate any Forida case holding that quasi-judicia
hearings by loca governing bodies are not subject to the APA.

Even Isaac Walton League of America v. Monroe County, 448 So.2d 1170 (Fla. 3¢ DCA
1984), isnot such a case, notwithstanding that it holdsthat loca officiads are not disqudified, by reason of
bias, from acting on zoning issues, as such issues were then deemed to belegidativein character. Inlsaac
Walton, at 1172, the court held (though we now know, from Snyder-I1, incorrectly) that “. . . this case
concerns the supremdly legidative function of zoning. .. "

The Izaak Walton Court, in 1984, well before the 1996 amendment to the APA’s definition of
“agency” to include counties therein, concluded, at 1172, that the APA was ingpplicable because of the

legidative character of zoning proceedings (of course, we now know, from Shyder-11, thet zoning is ques-

“See §120.50(1), FLA. STAT.; and Opa Lacha, at 104, wherein the Court equates the functions
of the Legidature with the legidative functions of loca governing bodies.

¥For example, the inclusion of the Florida Public Service Commission, alegidative agency, within
the ambit of the APA, both by §120.52(a)(4), and by Ch. 350, FLA. STAT.; see AS, Inc., v. Florida
Public Service Commission, 334 So.2d 594 (Fla. 1976), and Legal Environmental Assistance
Foundation, Inc., v. Clark, 668 So.2d 982 (Fla. 1996)].

Further, the BOARD can take no comfort to the Yusem Court’s holding, at 1295, that the
reference to counties in 8163.3184, FLA. STAT., isnot a“specificinduson,” snce Yusem arose prior to
the 1996 adoption of the INTERMEDIATE STATUTE.
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judicid), not because of any inherent prohibition of its gpplicability to counties, and suggested by negeative
implicationthat APA type procedureswould be gppropriatein quasi-judicia proceedings. It isreasonable
to assumethat suchjudicia pronouncements, takenwithSnyder-11, provided theimpetusfor the Legidature
to adopt that amendment.

CONCLUSION

It shocks the conscience of the body politic, and runs counter to 800 years of “due process
evolution,” for the BOARD, as FLORIDA WATER'S quad-judicial decison-maker (in other words, bothits
JUDGE and its JURY) regarding the ZONING APPLICATIONS, aso to be its LITIGATION ADVERSARY, its
COMPETITOR, its REGULATOR, and its UNWELCOME SUITOR, dl in maiters arisng from the same facts,
circumstances, and relationships as does the matter sub judice.

The BOARD, collectively and inditutionaly, and itsmembers, theindividua APPELLEES, are biased
and pregjudiced, or, a a minimum, give the gppearance of bias and prejudice, againg, and have multiple
conflicts-of-interest with, FLORIDA WATER and/or the ZONING APPLICATIONS, and are unableto provide
FLORIDA WATER afair and unbiased quasi-judicia hearing thereon. They are therefore disqudified from
acting on the ZONING APPLICATIONS, and, by reason of their denid of FLORIDA WATER'S motions for
recusal, FLORIDA WATER is entitled to issuance of awrit of prohibition againg them.

The APA includes Counties within the definition of “agency” for quas-judicid (non-legidative)
proceedings. Zoning proceedings are quad-judicid in nature. While the definition of “agency” does not
exclude the legidative function of county governing bodies, such functions are excluded by §120.50(1),
FLA. STAT., and the APA thus gpplies only to their quad-judicia functions.

Accordingly, this Court should reversethe denid by thetrid court of FLORIDA WATER' S Petition
for Writ of Prohibition directed to the BOARD, and direct the trial court to issue suchawrit, pursuant to
which: (a) both of the BOARD’ SFINAL ORDERS are quashed; (b) boththeBOARD, aspresently congtituted,
and itsindividual members, theindividua APPELLEES are prohibited from taking further action on FLORIDA
WATER' SZONINGAPPLICATIONS; (C) thismatter isreferred to DOAH for assgnment of an adminidrative

law judge for proceedings pursuant to the APA; and (d) this matter isfurther referred to the Governor for
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gopointment of a BOARD AD LITEM to receive and act upon the proposed order to be issued by the

adminidrative law judge.
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APPENDI X

Sdlected Definitions From
The Merriam-Webster Dictionary
on CD-ROM (Zane Publishing, Inc., 1995)

TERM AND DEFINITION PAGES

(TheFirst Use Of The Term In The Text IsBolded On The Indicated Page) OFUsE
arrant \ar-ent\ adj : being notorioudy without moderation : extreme 3
disngenuous \dis-en-jen-ye-wes\ adj : lacking in candor; dso : giving a fase

gppearance of ample frankness 2,311
errant \er-ent\ adj 1 : wandering <an ~ knight> 2 : straying outside proper bounds 3

- deviating from an accepted pattern or standard 7
per for ce \per-fors\ adv : of necessty 8

pettifog \pe-te-fog, -fag\ vb -fogged; -fogging 1 : to engage in legd trickery 2 : to
quibble over inggnificant details pettifogger n 2

quibble \kwi-bel\ n 1 : an evason of or shifting from the point a issue 2 : a minor
objection or criticism quibble vb quibbler n 2

waywar d \wa-werd\ adj [ME, short for awayward turned away, fr. away, adv. +
-ward directed toward] 1 : following one's own capricious or wanton inclinations
<~ children> 2 : unpredictable, irregular <a~ act> 10
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