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N THE CIRCULIT COURT OF FHE TWELFIH JUDAIAL CLRCUIE
IN AND FOR SARASOTA COUNTY, FLORIDA

BDR. Investinents, L.1L.C., 2 Florida
Limited Liability “nmpany, and Rodaey
Erebs,

Petitioners,

V. Case No; 2002 CA-1699]-NC
Division A

SARASOTA COUNTY, FLORIDA  a

Political subdivision of the State of Florida and

THE BOARD OF COUNTY COMMISSIONERS

OF SARASQOTA COUNTY, FLORIDA,
Respondents.

N

SARASOTA COUNTY’S RESPONSE

Sarazata County responds to the Petition for Wit of Certiorari filed by Pefitioners and
this Court’s Order to Show Cause, and states:
INTRODUCTION

This Petition for Writ of Certiorari challenges the decision of the Sarasota County
Board of County Commigsioners not to rezone the petitioner’s praperty, and instead to
ratain Lhe stafus guo Zoming on the property. This Response will demonstrate that the
Board's decision should not be disnirbed.

An Appendix was filed with the Petition containing the record of the préceedings
hefore the Board of County Comuaissioners. Sarasota County will use that Appendix in
this Response. It will be clled as "App.” The transcript provided by the petitioner at

Appendix 2 will be cited as “T."



L2s31/2002 10:00 FaX 941 316 7287 CDINTY ATTORNEY Lhons

of

STATEMENT OF FACTS AND PROCEEDINGS

The Petitioners are the owners of a 1,280-acre tract {comprising two sguare miles
of land} in the far northwestern comer of Sarasota. Coonty. The parcel is designated
Rural on the Sarasota County Comprehensive Plan's (the “Pian'™) Fuiure Land Use Map,
and is zoned GUR (open use rural) on the County’s zoning atlas. Property zoned OUR
Aualifise far one regidential dweMing unit per ten acres. Seweral thousand acres of lands
to the east and west of the property are likewise designated Rural and zoned OUR. On
the narh, the land is designated Rural and zonad GU {general utility), and farther 1o the
west 15 atso land designaesd Roaal and coned 0T Soud of 1he propery and fronung or
Fruitville Road (which is approximately ome and ome-half o two miles south of the
southermn boundary of the subject property} land is designated Rural and zoned QUE-1.

The Petitioners sought te rezone their property to OUE-1 (open use estate) o
Alow the maximnm residental density contemplated for Rural-designated land - one unit
per five acres.

The subject property is ten miles east of Interstate 73, and almost fen miles sast of
the prowth boundary establiched by the Sarasota County Comprehensive Flan. It is less
than ong mile south of the Saresota Counly-Manatee County ling, and approximately one
mile west of the Sarasota County — Manatee County line. Appendix 1, caver page;
Appendix 1, p. 24, Appendix 6, p. 4. The subject property and all surrounding
properties are vacant, and are used [or wellfields and cattle grazing, Appendix 1, p. 3, and
2 dairy farm. T. p. 4. As noted, the property is designated Fuoral on the Sarasota County

Future Land Uss Map. Appendix I, p. 2. According to the Plan, Objective 1.3 of the
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Future Land Use Element iz “To preserve and protect acriculiural lands,” To that end,

Policy 1.3.1 is that:

Within the Rural Area, as designeted on the Future Land Use Map,
tha approval of residential development thall acknowledge thet rhe
preservation of agriculiural lands is a primary function of the Rural Area,
and that land management activities associated with agricultural uses may
be  incompatible with  residential  development. Howewver,  such
managemeni activifics arg considored o be an essential element of the

presesvation of successful operations on agricultural lands and the
coatinuatan of such astdvitss ahall take precedancc.

And Policy 3.1.5 i3 that:

Residential development in the Rural Area shall have a maximum densiy
of ane dwelling unif per five acles.

Mantrary o the Pesitiemeard” elaim . rhe Moonfy™s prafezsional eraff Adid nor find the
application to be consistent with the County’s comprehensive plan and did not
recauunend its spproval. Planning staff made the following teport on the applicabian:

The intent sztion ol the requested OTE (ve. OUR) zonc district stawcs in
part that “it is the intzntion of these zoning regulations that such lands not
be rezoned to more intensive uses without a ¢lear showing of proved need
in the public interest and & clcar showing of conformity with the
Comprehensive Plan of Sarasota County.” This is of partivular concem
given the size of the subject parcel and the number of dwelling units
proposed. Regarding public neged, the Apphecant has not provided any
information with the application to demonstrate the public need for this
development. The Comprehensive Plan for Sarasota County discourages
development which wmight be considered wiban sprawl, and projects
growth based on population projections to be within the Urban Service
Arca Boundary whete urbar services and fzcilities zre awvailahle, or
planned to coinctde with growth. There ars no central facilities in this

area to scrve the development proposed. The development represents 256
new wclls and septic tanks. App. 1, p. 2.

The application was considered by the Planning Commisaion oo July 11, 2002,
and the Planning Commission voted 4-2 to recornmend approval if eight stipulations (e,
couditions) were ivcluded in, and imposed on, the rexoning. On Cctober 23, 2002, the

r

Board of County Commissioners ¢onsidered the application. At the hearing, it was
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disciosed by the Feutioners thar they desired e razoning o 1Ncrease the density nat from
one Wt per five acius, but to one unit pes three ind one-half acres pursuam to an overlay
amendrent 1o the Plan that had been adopled by the Coonty in Auguet 2002, but that was
under challenge. Their plan was to develap the subject property in concert with the tract
of property that the Petitioners owned aleng Fruitville Road. all at three and one-half
units per acre.!

Becky Ayech, a resident of Old Myakka, testified that she had confirmed with
Coomiy staff that there are alresdy over 1000 five-acre zoned lots available in Old
Myakka (located southeast of the subject property in the westemn part of Sarasata Coomy)
that can support the need for housing being urged by the Petitioners. T. p. 50-91. Ellen
Richardson, also a resident of (d Myzkka, testified that ¢reating five-acre lots in this
area would be contrary to the planning efforts going on for Old Myakka. T. p. 97.

Afier a lengthy hearing, the Board denied the rezoning by umanimons vate.
Comrmissioner Mills” conuuent was prophstic;

Far nx 1o approve snmething oot i the middle of the area Bke that seems
to e 1o be 8 hit of a stretch. T. 110.

! The applicability and rclevance of the amendment was discussed at some lenuth,
and it woas aweopgnirted by the County mud the Peddonemn that the amendment was

probably net applicable due o ithe pending challenge. However, bwo things deserve
mention.  First, the cornnissioners explained to the Fetittoners and on the record thar
their jntent in the amendment was that only lands 2aned OUE-1 at the time ol the
amendment would qualify for the greater density and that the Petitioners” land was not
intended for this putpose. Second, the Petitiouers” argument that Gardens Country Chibs,

Ije. v. Palm Beach County, 712 S0, 20 398 (Fla. 4" DCa 1998} precludes even
consideration of the Plan amendment i3 incomect  In Gardens Cowunuy Cleb, the

comprehensive plan was only in the legislative process. Hence, Palm Beach County
could have decided not to adopt the plan. In contrast, the amendment in thia case has
actuatly been adopted. Cerainly, the Petitioners see the difference because thei

expressed plan is to take advantage of the arnendment once the challenge is concluded T.
43,
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‘1ne Pertionars have challengad the Board s decision with this Felition for wnt of
Cerliorari.
SUMMARY OF THE ARGIIMENT
The Petition shoutd be denied becauge the Board of County Commimissioners afforded
the Petitioners full and adequate procedural doc process, observed the essential requirements

of law, and madc a decision supported by competent and substantial evidence.

STANDARD OF REVIEW
Becausa this is an action in certinrani, the cour's review is limited to an analysis of
thres criteria: 1. Whether procedural due process has been accorded; 2. Whether the
essential requirements of law have been observed; and 3. Wlethey the dispueed finding is

supported for competent, substantial evidence. City of Deerfield Beach v, Yajliant, 419 Sc.

2d 624 (Fla. 1932). The Plaintff's petition agks the Court to review the County's actions
with regard to all the second and third critena.

The Florida Supreme Court has recently described the appropriate standard of

review in certioran in land use cazes in Dussean v. Metropolitan Dade County Board of
County Comtniszioners, 794 So. 2d 1270 (Fla, 2001), and m Broward County v. GB. V.

Intemnational, T4d., 787 So. 2d 838 (Fla. 2001). According to the Court, the circuit court
is to condugt & circumnscribed review of the procecdings and the recard to see if theie bas
been a “miscarmage of justice, nothing more.” G.B.V. International, ai 844, The circuit
conrl's review 1s “deliberately circumscribed out of deference tn the agency’s technical

mastery of its field of eapertise.” Id at 843.% In the case of a guasi-judicial land use

In Dusseay, the Florida Supreme Court explained:

...this standard requires the reviewing court to defer to the agency's
superior technical expertise and special varntage point in such matters. The
issucs before the court is not whether the agency’s decision 13 the ‘best’
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decision, the initial burden is upon the applicant to demonstrate that the application is
consistent with the local government's comprehensive plan and meers the cnieria found
in the lncal iand development regulations. Id. at 842; Board of County Commissioners of
Brevard County v. Snyder, 627 So. 2¢ 469, 476 (Fla_ 1993). If the applicant satisfies this

burden and the logal government denies the application, Lhen, and only then, does the

burden shift to the local govemment to *show by competent substantial evidence that the

application does pot meet the published criteria.™ G.B.V. Intemational, at 842, The

circuit court is to assess whether the local government accorded provedural due process,

observed the essential requirements of law, end reached a decigion that is suppered by

competent substantial evidence. Id. at B43. As explained in Haincs City Community

Development v, Hegrs, 658 So. 2d 523 (Fla. 1993), a4 lecal government observes the
spgentinl rarmirements af law if it appliss the correct law. The competent substantial
avidence element of the review is far mare Fmitcd than would be allowed in a typical

appeal. A circuit court cannot “comb the record and extract its own factial finding.”

CLB.Y. Tuerumivnal, al 845, Hin can the cout rewsigh the cvidonee in the second, or
#ssess the relative weight of the evidenee that suppuris the decision against ihe
applicant’s evitdence that is to the contrary. Id.: DDugseau, 794 So. 2d at 1275, In

Dnusseau, the Florida Supreme Court made tng pomt quite cloar:
The [circoit] court's task__is simple: The cour; must review the tecord o
assess the evidentiary support for the agency’s decision. Ewidence
contrary to the agency’s decision 5 outside the scope of inguiry art this
point, for the revicwing court above all cannot reweigh the *pros and cons’

decision or the ‘right” decision or even a ‘wise' decision, for thesc ane
technical and policy-based determinations properly within the purview of
the agency. The circuit court has no training or experience — and is
inherantly nnadted — to it 82 a Toving 'super agency’ with plenary
oversight over such matters, Dussean, 794 So. 2d ar 1276
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of conflicting evidence. While contrary evidence may be relevant to the
wisdom of the deeision, it is jrrelevant to the lawlulness of the decision.
As long as the record contains competent substantial evidence 1o support
the agency's decision, the decision is presumed lawful and the court’s job
iz ended Dusssau, 794 So. 2d at 1276,

Moreover, as noted above, certiom® is intended t only remedy miscamiages of
justice. In G.B.V, the Court explained:

The wrir funcons as a safety net and gives the upper court the prerogative

w reach dowp awd halt 2 mizcamiapgs of justiee where no other remedy

existe. The writ is discrettonary and was intended to §ill the interstices

between dirzct appeal and the other prerogative writs. The writ never was

imtended {0 redress mere legal carror, for cammoen law ceruorari -above all-

-is an extraordinary remedy, net a second appeal_ (Footnotes omitted) 737

ar w42

Thercfore, 1o constitute an error worthy of further interventian by the courr, the
erTor must be 2o elearly egregious as to constitute a “miscartiage of justice.” As defined
in Haines City. “The reduired *departure from the essential requirements of law® means
sowething far beyond legal error. [t means an inherent illegality or irreguiarity, an abuse
of jodicial power, an =ct of judicial tyranny porpetrated with disregard of procedural
sequirements, requling in a groge miccdrrisge of justice.” Hainag (Citv £58 Sn 24 at 577
(citing Jones v. State, 477 5¢.2d 566, 567 (Fla.1985) (Boyd, CJ., concurring specialty) ).

When applying this principle, the Supreme Court In Haines City instructed that
the court "should not be as concemed with e inme cascuees of logel oo as anoeh as

with the seriousness of the error.” Clearly, certiorari is available to cure iilegality, and

ot simaply legal ervor. Hpines City, 658 So.2d at 527-28; geg ajso, Lopez v, Miami-Dade

County Code Enforcement, (Fla. Cir. Ct., 11™ Judictal Circuit, Feb. 5, 2002).
In their petition, the Petiticners argue that thc Hoard's decision to deny the
requested rezoning is ta be sinctly sctutinized by the coart andd ac no deferencs 1s to be

arcorded to the Board in this regard. This misstates the standard of review. Board of
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County Commissiogers of Brevard County v. Snyder, 627 So. 2d 469 (Fla. 1993), the

case cited by the Petitioners in support of their proposition, docs not hold that rezoming
decisions are always to be smictly scmtinized  Soyder directs that only the issue of
consistency with the gomprehensive plan is to be strictly construed.  That is because
consistancy is one factor in review of zZoning decisions. Snyder ideniified the burden of
proof in rezoning cases as follows:

[A] landowner secking to Tezone property has the burden of praving that

the proposal is consistent with the comprehensive plan and complies with

all procedural requivements of the zoning ordinance. Snyder. 627 So. 2d

at 476,
The Court explamed that “when it is the zoning classification that 1s challenged, the
comprehensive plan is relavant only when he suggested use is inconsistent with that
plan. ... the propnsed change cannot be inconsistent, and will be subject to the "stiict

seruiiny” of Machado to insure this does not happen.

“Strict scruiiny”, according to Machade v. Musprove, 519 So. 2d 629 (Fla. 2d

DCA 1987} 1eview denied, 529 So. 2d 993 (Fla. 1988) and review denied. 529 So. 2d 9941
{Fla. 1988), is associated with only the matter of whether the decision is cousistent with
the comprehensive plan. The court said;

The test in eviewing a challenge to a zaning action on grounds that a
proposed project is inconsistent with the comprehensive land usc plan s
whether the zoming autharity’s determination that 2 proposad development
conforms to each element and the objectives of the land wse plan is
supported by competent and substantial evidence, The traditional and
nor-deferentizl standard of strict judicial scrutiny applies. Machado v,
Muserave, 519 So. 2d at 6327

3

See also, Lee Countv v. Sunbelt'Equjties, 0, [1d. FPartnership. 619 So. 2d 956,
1003 (Fla. 2d DCA. 1993)("strict scrutiny’ means strict scrutiny for consistency with the
somprehensiva plan).
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The Machado court also placed the strict serutiny burden of proof on the one secking 1o
make the change, not on the local government. Quoting from the court’s decision:

...whete a zoning action is challenged a3 violative of the comprehensive
lana use plan rie suriden of proof &5 on e vie seeling o chunge  alos
by comperent and substantial evidence ihat the proposed development
conforms strictly to the comprehensive plan. Id. {italics added}.

In short, strict scrutiny has a place in the review of the Petitioners’ rezoning, but

the burden (and the scnutiny) is not placed on the County, rather, it is on the Petitioners.
Additionally, deference is to be accorded the County becanse it decided to deny the

application and maintain the existing zoning. The Snyder court also addressed this point:

Even where the denial of a zoning application wonld be inconsistent with
the plan, the lacal government should have the diseretion to decicla that the
maximum development density should not be allowed provided the
gavernmenta) bady approves some development consistent with the plan

and the government's decision is supported by sobstantial, compctent
cvilene,

Further, we cannot accept the proposition that once the {andowner
demonstrates that the proposed use is consistent with the comprehensive
plan, he is presumptively entiled to ihis wsc unless the cpposing
governmental agency proves by clear and convincing evidence that
specifically stated public necessity TeqUIIes a more redlricted use. We do
hot believe that & property owner i3 necessanily entitied to relief by
pruving consistency when the board action is alse consistent with the plan.
As noted in Lee County v. Sunbelt Equitics, 11, Limited Partnership, *:

{Alb=zent the astertiom of some enforceable property right, an
application fot rezoning appeals at least in part to local
officials’ discretion 10 accept or rgject the applicant’s
argument that change is desirable. The right of judicial review
daes not ipsc facre easc the bwden on a panty sesking to
overturn a decision made by a local governmient, and certainly
does not confer any property-hased right npot The nwner
where none previously existed, Snvder, 627 30, 2d 475

N BLY 30, 204 Y96 (Fla. 2d TXCA).
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Cn the other hand, no defercnce is to be accorded to the Petitioners on the issus of
consistency. If the Petitioners’ application is not sirictly comsistent with the plan, then the
Board's denial must not be disturbed.

The Pefitioners also arppe that the Board of County Commissioners was
constrainad o follow only the criteda found in Section 2].5.a of the Zoning Code in
reaching its decision. This is simply incorrect. A plain reading of Section 21.5.a of the
Zoning Code shows that it is only applicable to the Planning Commission and is 1o be
used as @ tool by that advisery board in making ite recommendation to the Hoard of
Comnty Comrnissloners .

In sum, the standard nf review established by the Florida Supreme Court is a
limited and circumscribed review by the ¢irpuit court 1o determmine whether the tests of
YaiHant hova beon sutofied., A will be shown belomr, the County has satisficd 2ach of
the tests. Accordingly, this egurt should not disnrh the County's decision and should deny
the Petidon.

2, THE BOARD OF COUNTY CONMNMISSIONERS OBSERVED
THE ESSENTTAL REQUIREMENTS OF LAW

Haines City Community Development v, Heggs, 658 5o, 24 523 (Fla, 1995),
insmucts that this first element of cetfiaran review consists of to two criterta: 1) did the
Board apply the correct law; and 2} if the Board did not apply the correct law, was the
etror serious enough to result in a miscardage of justice, [t iz not necessary to consider
the secomd criteria in this case because the Bowd ¢learly applied the correct law.

In this case, the applicable law is the Sarasota County Cnmprehensive Plan, the
Sarasota County Zoning Code and Land Pevelopment Ragulations, the Local

Ouvenuneut Comaprohenai e Ylonning wnd Land Davalopioent Ragulation Act, and the

10
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body of case law associated with zoning and comprehensive planning. The initial burden
of preof is upon the Petitioners 10 demonstrate that the application js consistent with the
comprehensive plan and meets the eriteria found in the land development regulations
Board ol County Commissioners of Brevard County v, Snvder, 627 So. 24 469, 476 (Fla.
1993). If the Petitioners sausfied this burden and the County denies the application (as it
didy then, and only then, does the burden shift to the Tocal government to show by
competent subsiandal evidence that the application 15 not consistent with the
comprehensive plan, does not satisfy the land development regulations, or that
mainteining the existing zoning classification with respect 1 the property accomplishes a
legitimate public purpose. Id  As will now be shown, the Doard did in fact follow the

correct Taw.

n, The rezoning was inconsistent wlth the comprehensive nlan.

As explained above, an a;.:-p!icant for rezoning has the burden to demonstrate stricy
consistency with each and every poal, ohjective, and policy of the comprehensive plan.
SUch A demonsmelon requirss “ipid caaciuess.” Moclady, 512 So. 2d at 6232, I the
applicant fails in this regard, then the rezening cannat be approved, and to do otherwise
wuald be an witra vires act. Id. The re:qu::stéd rezoning was not strictly consistent with
the County’s comptrehensive plan, and therefore the Petitioners never satistied their initia)
burden. Martin County v. Section 28 Partnership, Ltd., 676 So. 2d 432 (Fla. 4% DCA)
mview devied, 686 581 (Fla 1996) cert. denjed, 520 1S 1196, 117 §. Cr. 15353 1537 L.
Ed. 2d 701 {(1987)Jf the applicant’s request for rezoming is not consistent with the
comprehensive plan, thes the applicant never meets ifs initial burden under Snyder and

L

therefore, the burden never shifts to the county to show that the refusal (o rezone was not

Il
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arbitrary, discriminatery or vnreasonable.) It follows that the Board observed the
essential requirements of law in denying the rezoming for this reason alone.

The requested rezoming was in conflict with several provisiorns af the Plan. Goal |
ol the Future Land Use Plan iz to “preserve agricultural uses consistent with resource

protection.”  Objective 1.3 of the Future Land Use FPlan iz “to preserve and protect
agricultural lands.” Policy 1.3.1 provides that within the Rura] Area in wiieh the subject
praperty is located “the approval of tesidential development shall acknowiedge that the
prescrvaion of agricultural lands is g primary function of the Rural Artea”

Furthermore, Policy 2.2.1 of the Future Land Use Elernent reguires that “the
approval of all development orders shall be subject to the availability of adeguare lavels
of service for roads, ... potable water, ... Sorm water management faeilities ... as
dafined in the adopted level of anrvire stapdards ™ With respeact to mad cancnmeney,
the Petitioners clearly did not prove that the rezoning was supported by adequate road
capacity, The only evidence on road concumrency was an opinion by County staff that
was based ol capuasily wodmndclogy that was, in the staff poson’s wwa wunds,
“arbitrary ™ T. p. 13. Such e qualified finding, and such a capacity methodology
certainly does not satisfy strict serutiny, White v. Metopolitan Dade County, 563 So. 2d

117 (Fla. 3d DCA 1990). )

Policy 2.3.4 of the Funue Land Uze Element also provides that the land use plan
“is intended 1o provide for the future use of land in Sarasola County and contemnplaies a
pradual and ordered growth.” This policy 15 one of several policies designed o
discourage urban sprawl, as is required by the Growth Management Act. Ome of ths most

r

notable examples of urban sprawl is where development occurs “in rural aress ar

12
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substautizl distances from cxistng uban areas while leapmg over undeveloped lands
which afe available and suitable for development”™ F.AC Rule 9J-5.006{3){z)(2).
Sirnilarly, spraw] occurs where developinent exhibits that it is a "premature ov poorly
planned conversion of tural land to other uses.” F.A.C. Rule 93-5.006(3)(gi(4). Another
indicator of prohibited spraw! is where development acowrs that “fails adequately
protect adjacent agricultural areas and activities” F.AC. Rule 95-5.006(5)(g)(3). And
other indicators of sprawl are where development “fails to maximize the use of existing
public facilities and services,” F.A.C. Rule 91-5.006(3)(g)6), or where devalopment
“allows for land use DEttcins or timing which disproportionately increascs the cost in
time, money and energy, of providing and maimaining facilities and services.™ FA.C.
Rule 8J-5.006{T)(g)(8). Comraissioner Mercier was gorrect when he noted that:

This is sprawl. It'3 n premature sonverzion of rural land te other uses. It'c

3 creation of areas of urban development nol functionally related to land

uses with the adjacent arsa.  This could be consirued rhat way. But the

real fact iz it {5 a quantum leap out there. And it's scatiered development

of low intensity and low density and single nse development. T. p. 114.

T'he Petitianars’ razoning would have beey ivconsisicul will die Plag and Oudie,
would have comstituted prohibited urbin sprawl according to the shove examples,
therefore rendering the request incomsistent with hoth the Plan and the Growtn
Management Act (The Local Government Comprehensive Planning and Land
Development Regulation Act, Laws of Florida, Chapter 85-55, a8 amended, Florda
Statutes, Chapter 163, Part I (2002)). Intreducing a two-sqate mile residential project
into the middle of a sea of 2 griculturs wonld have been in conflict with the Plan’s express
objective of prescrving and protecting agricultural land and agriculture, the “Primary

r

function of the Rural Area.” This isolated node of devclopment and population would

13
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have also coustituted a classical example of leap-frog development, in violation of the
stata's urban sprawl rules and the Plan’s requirement that growth be “gradual and
ordercd.” Timing-wise, the rezoning would have prematurely intinduced residential uses
into the middle of a large tract of agriculture. Thers is no evidence that the eight o nine
miles of land to the west of the propesty is not capable of growing now to provide for an
orderly pattern of growth  The pepulation of this area would have been far removed from
public services, and as a result, such services would have to be provided af « high cost,
contzary to the Plan’s policies for adeguate public facilities und services. Quite ¢learly,
the applicadon would havs been inconpiotent with bath the Cantery’s Plan and the State’s

Plan.

b. The rezoning was inconsistent with the Countv’s Zoning
Regulations.

The Petitioners’ rezoning was also contrary 10 the provisions of the Zoning
Regulations.  The regulations for the OUR zoning district contain the followirg specific
romdition with reeard to the rezoning of land to a greater density!

It 15 intended and anlicipated that certain portions, but ouly portions, of
this district may eveninally be required for more intensive usea. i is thea
intention of hese zoning regulations that such lands not be rezoned i
e intensive uses without a clear showing of proved need in the public
inrerest ad a cloar shawing af ronforminy with the Comprehensive Plan
of Sarasota Cownty. QUR districts are intended for agriculiural purposgs
and uses and to preserve for egriculiarel uses those lards with
agricultural development potential, to the cnd that man's future need fur
food and fiber will be met. The regulations discourage non-agiiculturally
oriented  residential development, and prohibit all commercial and
ndustrial development cxcept for certedn recreational activities 0ot
-inapproptiaste to the district. Sarasota County Zoning Code, 53-7-A.
(italics added)’

The Petitioners spent several pages in their Petition arguing that the wequitement
of a4 showing of need was either a criterla "vui o whols cloth at the hewsing,” etiton,
p- 30, or is an invalid criteria granting the Board arbitrary and unfettzred discretion. Eoth

H

14
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Planning Statt's report on this provision was as follows:
This is of particular concern given the size of the subject parcel and the

mrmher of dwelling units proposed. Regarding public need, the Applicant
has niol provided any information with the applicaiion 0 dernunsiue «

public nzed for this development. The Comprehensive Plan for Sarasota

County discourages development which mught be considered urban

sprawl, and projects growth hased oo poptilation projections to be within

the Utbatl Service Area Boundary whers arban services and facilities are

svailoble, or plunned to coincide with growth. Thers are no central

facilities in this area to serve the development proposed. The development

represents 256 new wells and septic tanks. App. 1.p- 2,

The Board of County Commissioners” decision was consistent with the Zomiag
Code as expressed in §3-7. fAs vaplained in the Code, the MR dismict iz intended for
agricubture, and lands zoned OUR are expected to be preserved as agricalture. Changes
in zoning o Tore inLEnsive, residential uses should oaly be made upon “a clear showing
of proved nesd in the public intetest and 2 ctear showing of cooformity with the
Comprehensive Plan.” Neither of these critezia is evident in this cass. As pointed cut by
the comuniggioncrs. the property is in & gea of agricuimre and vacant wellficlds. There
was no Teason why the land could mot bo preserved in agnenlture as miendcad or
developed at the less-dense rural tesidential density of one upit per ten acres. Nor was it
ciearly evident that the rezoning of this parcel was critical to address a proven need, or
that it was necassary for the public inferest. The only reasen given by the Pgtitioners in
this regard was that there was 2 projected need for homes in the north part of Sarasota

County. No reason wasg givel why that need could not be satisfied on a site closer 1o

Interstats 75, where the population was expected o be accemmodated, where services are

-

sreuments are meritless, Obviously, the criteriais in the Zoning Code. Furthermore, the
showing of need requirgment iz circumscribed by Zoning Cods aud the goala, ehjective,
and policies of the Plan,

L5
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available, and where the population coaid be more casily accommaodated with jobs,
consomer needs, and public services. The Petitioners’ claim thar there is u necd for
homes generally in the north part of Sarasota County clearly does nof equate to the
Peritioners’ site being the only site to accommodate this need. That argument could be
made for any property in the north part of Sarasota County, and simply does not justify a
rmandate to rezone a parce) ten miles from Intersiate 75 1o a density twice (and possibly
three times) its prosent density.

Unlike the Peritioners, who fecus on their particular properly and seek o obtain
its highwat and moat profitable use, Saraenta Connty is under a duty to plan and zons in
the best intercsts of the public, This requires consideration of a myriad of social,
demographic, and fiscal factors thal pertgin not only to the particular property being
considered, but alzo for the winew poiaicd county as a whole. The Board of Counry
Commissioners, as the zoning suthority, must act globally when deciding how particular
property should be zoned and what use or density of population is appropriatc for a given

property at a given peint in time. The law recogmzes s aphorism. Forde v. ity of

Miami Beach, I So, 2d 642 (1941}, City of Miam Beach v, Rosen, 10 So. 24 307 (Fla.
1842 gzean v. Metropolitan Diade Coung “ounty Comrnissioners, 794 5o,
2d 1270 (Fla. 2001); Flarida Statutes, Chapter 163, Part I (20023(The Fiopida Local
Government Comprehensive Planning And Land Development Regulation Act (which
mandates each local government 1o adopt a comprehensive plan to prescribe the
“principles, guidelines, and standards for the orderly and balanced future economic,

social, physical, environmenial, and fiscal development of the arza”).

16
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Moreover, the Petitioners” argument that the Board erred becausc the Planning
Commission recommended that the rezoning be approved is misplaced. It is axiomatic
that planning commissions are advisory boards only, and their recommendations are 7ot
binding on the county commission, which has ultimate authority to decide whether to
rezone property. Broward County v, Capeletti Brothers, Inc., 175 So. 24 313 (Fla. 4%
A 1070), cert. denied. 385 So. 2d 755 (Fla. 198C); Solomon v. Metropolitin Dade

Couty, 253 So. 2d 886 (Fla. 3d DCA 1971); Riverside Group. Inc. v. Smith, 497 So. 24

%8 (Fla. 5% pea 1986).°F Nevertheloss, Lhc Planning Commission only reconumended
approvel if certnin additional sonditions were imposed. which supports the Board's
finding that the Tezoning did not comply with the applicable lawe and regulations. The
Petitioners ovarlaok that fact. A Board of County Commissioners is certainly not under
any obiigation [0 approve a lezoing that must bo conditionod wich eatrn, limiting
conditions to possibly comply with the Jaw.”

In sum, eonfeacy to the Petitioners’ claims, the Board of County Commisstoners
observed the essentinl requitements of law when reachmg its decision 10 mainrain 1=

status quo zoning on the Petitioners’ property. The present zoting was nat unreasonable,

In their Patifion, the Petitioners have srpued that “As a mauer of law, these
findings [that is, the findings of the Planning Commisaion] are entitled to great weight”
That is simply not the law. The findings of Planning Commissions shouid be constdered
by, and may support, decisions by the local zoning autharity, bur they are certainly not
conclusive when the zoning autharity decides otherwise. None of the cases cited by the
Petitioners support their proposition. Rather, they only indicate that the findings of a
planaing commission or the onelysic of professionsl staff may constitute compefen:
substantial cvidence when the record is devoid of evidence that supports the focal
sovemnment' s decision.

? It also deserves mention that the record shows that the Petitioners’ ultimale
objective of using the property at one unit per three and ane-hail acres was ot koown to

17
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and there ave legitimate reasons why the Board of County Comsrussioners would prafer to
maintain that zoning for the subject property. There was no “clear showing” of a need o
rezone this particular property. And to have rezoned the praperty would have violated
the County's comprehensive plan and the stale's growth management rules.

The Board of County Commissioners abserved the essential requirements of law.
1ts dacision is in accond with its comprehensive plan and land developmens regulations,
anc followed the law as developerd and expressed by the courts. Additionally, even if one
could find a legal error ip the Board's assessmaent or application of the law, such error has
not regulted in a Alear miscamiape of justce. The existng zoning for the property is
comsistent with the Plan and the zoning for the entire surrounding area. There is no
argument that lbo existing zoning doss not afford the Petitioners reasenable use of the
propeily, v ihal the zoning iy erbitrery or uresasonable az a matter of lauw, By the
Board’s action, the Patitioners have lost nothing. They have the same rights to use their
property as they had befare.

3. THE BUAKDUF LOUN1Y CONMNISSIONERS™ DECISTONN 13
SUPPORTED BY COMPETENT, SUBSTANTIAL FVIDENCE

TDussean v. Metropglitan Dade County Board of County Commissioners, 794 So.

7d 1270 (Fia. 2001), Broward County ¥v. G.B. V. International, il , 787 So. 2d 838 (Tla.

2001), and Florida Power & Licht Co, v, City of Dania, 761 So. 2d 1089 {'Fl;i. 2001, as

well as their progeny, stress ropeatedly the mechanical nature of the third criteria of

certigran revicw, that is, whether the decision is supported by competen: substantial

R

ilie Plauning, Cowsmiaslon. That mattsr waz only diecloeed te tha Board of County
Commisaioners.

18
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svidence.? A fecord suppors a decision if “lcgally sufficient cvidance” is found,
Florida Power & Light, 761 So. 2d at 1092. No weighing of the evidence is expecicd,
acr s the evidence contrary to the decision (or which does not Faver the decision) even 1o
be considered.

It is plain to see from the Petitioners’ lengthy recitation of the case and argument
of facts that the Petitioners are simply reraking the argument they presented at the Board
of County Commissioners” hearing. Their hope would be that this court would disagree
with the Board on the facts and accept the Petitioners “facts™ inglead. As pointed out
gbows, that iz simply nat allowed in certiorar. Theo law is absolutely and caregorically
clear that the cireuit court's task is to review the record to assess whether the decision in
question i3 supperted by compelent substantial evidence, nat ta reexamine all of the
evidcnee o e record and reweizh the evidence that supporte the decision againm the
evidenee pregented by the challenger and reach its own deeiston nn the evidence. Florida

Power and Light Co. v. Cirv of Dania, 761 So. 23 1089 {Fla. 2000); Dusseau v.

Mertropoligan Dade Lonnty Board of caunyy Commisslonens, 794 Sy, 20 1270 (Fla.

2001); Broward County v. G.B.V. International, Lrd., 787 So. 2d 838 (Fla. 2001); City of

Sarazora v, Pleasures T1 Aduls Videa, Inc., 799 Sa, 2d 399 (Fla. 2d IXCA 2001); Board of

County Commissioners of Pinellas County v. City of Cleatwater, 440 50. 2d 497 (Fla. 24

TCA 1983); State Departnent of Highway Safery and Motor Vehicles v. Bello, £13 So.

2d 1023 (Fla. 3d DCA 2002}, Miami-Dade Coumty v. Bregparn, 802 So. 2d1154 (Fla. 3d

DCA 2002). Petitioners were requited to address their challenge 1o the Board's decision

r

For example, see Metropolitzam Dade County v. Dusscauy, 826 So. 2d 442 (Fla. 5d

DCA 20020 D ns e an after remand), and Tovwn of Mapalapan v Ovonpyosi, B8 Sa. 2d
1020 (Fla. 4" DCA 2002).

2
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to deny the rezoning only to the issue of whether or not the Record contained compctcnt
substantial evidcnce that supported the Board’s decision. They plainly have nor. In giead,

they have simply resubmiited their argument and purported evidence to this Court.

In De Groot v. Sheffield, 95 So02d 212 (Fla. 1957) the Flunda Supreme Court

defined the term “competent substantial evidence™

"Supstantial” has been described as such evidence as will establish a
substantial basis of fact from which the fact at issue can reasomably be
inferred. [Tt is such] relevant evidence as a reasonable mind would aceept
as adcguate to suppert a conclusion...[Iln employing the adjectve
"cunpetent” to modity the word substantial, we are aware of the familiar
rule that in administiative proceedings the formalities in the inroduction
of tastimeny eommen ta the corts of justice are not sirictly employed.
Wa are of the view. _that the evidence relked upon to sustain the ulgmale
finding should be sufficiently relevant and raaterial that a reasonable mind
would aceept it as adoquate to support the conclusion reached.

Stated another way, and specifically In the coptext of cortioran review, compeleni
substantial cvidence is such competent evidence as & reasonable mind would accept a3
adeqnate to support the Board's conclusion. Ses DeCroot, at P16, Substantial evidence is

a function of quality and not quantity, and thus a singlz fact may clearly satisfy this test

Assassing the present case under this test, it 18 clear that the record contains more than

* ample competent substantial evidence supporting the Board’s decision to tetain the Turzl

zoning on the subject property.

It iz quite interesting, and the Coumty subrnits alsa gnite tcl]iné, that the
Petitionets make o mention whatsoover of the isolated location of the subject property.
The record confirms that the property is located teg piles east of Intersrate 75 in rhe very
northeast comer of the county. It is ten miles from the wban boundary established by the

County.  On the gerial photograph supplied by the Petitiemers at App. 6, p. 2 of the

Record, vt can licm adly wowat the numpor homes withit owe aguare milas of the aubkijcer

1 nos
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property. It is easy because the area iz almost completely undeveloped. It is in
agriculture.  Just looking at that acrial photograph, one wauld think that # rural zoning
district and a preference for agriculturc are completely logical, and that fu is the foast
likely place to double the potential density, or 1¢ locate more than two hundred-fifty
homes. There are [w 1more properties located nine miles to the west that waould be better
anited far a twa hundred-tifty home community than the subjeet property.
It is also quite interesting that the Peiitipners argue strenuously that the
endment to the Plan is not a valid basis for reéjecting the rezonming, bul at the same time
imoiat that the amendoeat will give them the ability to conver the rezoning from O1E-1
une unjt per five acres to a project at a density of une wnit per three and one-half acres.

Resardless, however, though the applicability of the amendment was a matter of some
concem to the Board of County Cumuulssirners, it waa uw the anly rcason why dae Taard
decided 1o maintain the stats gue zoning. There werte clearly other legitimate reasons
for rejecting the rezoning.

Competent substantial evidence in the record supporis the Board's hinding that the
proposed Tezoning was inconsistent with the standards of the County's Plan, and failed to
salisfy the general criteria commenly considered in rezoning set forth in the County’s
zoning remulations, Bven were one ta assume for purposes of argument that the rezoning
requested by the Peotitionsis was consistent with the Plen simply Decanse the OUE-1
zoning district allows a maximum residential density of ons umit per five aces
compatible with the maximum rosidential density identified in Policy 3.1.5 of the Plan,
the law is clear that the Board has the discretion to decids that that maximum

r

development density should not be allowed as long as it approves same development
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consistent with the plan and iis decision is supported by substantial, competent evidence,
Snvder. ‘The Board has, in the sfafus guo OUR zoning, approved development consisient
with the Plan, and the record establishes that there 15 a legitimate reason for not
approving this rezoning. The Board has reached 2 decision supported by compcient
substantial evidence, and has therefore satisfied the third and final criteria of certiorarl.
CONCLUSIOR

The law does not mandate thal local govermnments must rezone property ten miles
from their planned population centers to suit the desires of particular property aWwncrs
whn widh tn increass their vield on their investments,  Nor does it force local
pavernments to approve rezonings like the one requested by the Pettioners. It does,
however, insist that rczoning decisions be congistent with legislated plang that have as
icii fuwdation the conecrtrotion of popalation in ideatified urban serviee arcas and
gradual and ordered growth. A zoning decision approving double the residential densiry
of development on two square miles of land ten miles away from the legislated plan's
urban Service arga 15 inherently W contlict with those principles, A% explainod above, ths
Beard of County Commissioners applied the law and reached a decision that was also
supporied by good judgment and sound factyal evidence. The Counly afforded
procedural due process, observed the essential requirements of §aw, and, reached a
decision thar is supported by competent substantial evidence. Accordingly, the Petitian

far Writ of Certiorari should be denjed.

27
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